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Firearms regulation is an area of shared autharitgngfederal, state, and local governments. Legislative Attorney
Individual states have enacted a diveesggeof laws relating to the possession, registration, ai
carrying of firearms, among other thing®deralaw estalbishes a regulatory framewof&r the
lawful manufacture, sale, and possession of fireatntise national levelThefederal framework
generally servgas a floor for permissible firearm use and transactions, leaving states free tc
supplemat with additianal restrictionso long as they do not conflict with federal law.

March 25, 2019

Michael A. Foster
Legislative Attorney

Federalaws regulating firearmdate back roughly a centurgnd over timdawmakershave

established more stringent requirements for the trarsfssessn, and transpoationof firearms. The two principal federal
firearms laws currently in force are the National Firearms Act of 1934 (NFA) and the Gun Control Act of 1968 (GCA), as
amendedThe NFA was the first major piece of federal legislation regulating the sale and poseéfisgamms. Through a

taxation and registration scheme, the law sought to curb the rise of violence connected to organized crime by targeting the

types of weapons that (at the time of passage) were commonly used by gang meéorggess passed the GCAtle wake
of the assassinations of IMartin Luther KingJdr. and Senator Rolid€ennedy to prevent firearpossession by prohibited
persons antb help law enforcement steimcreasing crime rates. The GCA is a complex statutory regime that has been
supplenented regularly in the decades since its inception. Broadly speaking, the GCA, as amended, regulates the

manufacture, transfer, and possession of firearms, extending to categories of weapons that fall outside the scope of the NFA.

In general terms, the GCsets forth who can-and cannet-sell, purchase, and possess firearms, how those sales and
purchases may lawfully take place, what firearms may lawfully be possessed, and where firearm possession may be
restricted . The Brady Handgun Violence Prevention Aanendedhe GCA torequire a background check for many, but not
all, firearms transfers.

Numerous constitutional considerations may inform congressional proposals to modify the current framework for regulating

firearms sales and possession. Although Casgnas broad constitutional authority to regulate firearms, any firearm

measure must be rooted in one of Congress’s enumerated

its tax, commerce, and spending pow€i@. example, the NFAino ke s Co n g r ¢ and rhany GCA grovigsiensv e r

invoke Congress’s commerce power. Additionally, Congress

offering grant money, tprovide comprehensive records to th@& I National Instant Bdground Check System (NICS).

When exercisingts enumerated powers, Congreeverthelesmust be mindful obther constitutional restraints. Congress

maywanttd ook t o the Supreme Cour t —schifly Disiriotdf Calumbia \Hellerawherj ur i s p

imposing any firearm restriction. Keller, the Suprem€ourtheld that the Second Amendment provides an individual right
to keep and bear arms for lawful purposes. Furtherty
to deprive a person of any constitutionally protected intesast) asSecond Amendmefirearms rights, andghts in

property such adirearms and accessoriddoreover, when enacting measures seeking to limit state firearm schemes,

Congressnaywanttoconsider he federalism limits inherent in the Const

antrcommandeering doctrine.

These constitutional considerations are relevant to the scope of legislation that'tiaed 13.6' Congresses have
considered to amend the existing federal statutory framework of fisgsagulation. Among other things, such legislation has

focused onissues arising from the dissemination of-Biinted and untraceable firearms, gaps in the collection of records for
background checks of prospective firearm purchasers, restrictions on certain types of firearms and accessories, possession of

firearms by the mentally ill, interstate reciprocity for lawful concealed carry of firearms, and laws permitting cout¢s to or
that firearms be temporarily removed from persons deemed to be a risk to themselves or others.
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irearms have a unique significance 1in America
numer ofusl Ippuwr poses, such as huntin§tahd, prote
firearms annually cause tens of thoowfanheds of
mass sHFbhb¢iwigdespread lawful and unl arwofuusl uses o
debate over whether further firearm regulation v
policy debate are legal 1issues stemming from the
the constitutional con’satbrialiinttys ttoh alte gmasyl actaeb iinn Ctc
Firemegnsl ation at the federal level has grown mo
l awful manufacture, sale, and *Phesesfedar olf fire
l aws mos tal yb asseerlvieneast hat states can (and sometim
regularly considers legislatfPmopgws mlddrtes smodirfcy
current federal framework for regul attiiomngalfirearrt
considerations, including the scope of the Secor
need to ground 1 e gfss leantuinoenr aftne do npeo woefr sCongr e s s
This report provides an overview ofmatjhoer devel opr
components of the current statutory regimes goVve
constitutional considetfsataiboinlsi ttyh atto mneanya citmpfaicrte aGc
this report describes s'‘@lnddod grepiseasl harvea s owmls e
legislation to amend the existing federal frameyv
constitutional 1issues that may arise 1in those ar
Hi storical Overview of Major
Feddmals reguldaiagbdcken oammgdh |loyvlear wahahkdew es y ,
established more stringent requirements for the
firear ms. Though not a regulation mpforftierde ar ms pe
firearms and ammunSiltni oln9 2b7e, g ian nfiendge rianl 119%lw) .was e n
use oBPoks¢ al Service to 'The“pl,]paraeal byl ¢ hfei thd dros
‘Tommy  egfuanf t he 192098 Comd racssssddp t he National Fire
1 According to a Gallup poll, 43% of U.S. households owned at least one gun ifS2818TA, Percentage of
households in the United States owning one or more firearms fromtd 2028
https://www.statista.com/statistics/249740/percentafgeouseholdsn-the-united statesowning-a-firearm/(last
visited Mar 20, 2019).
2 SeeJohn Gramlich7 facts about guns in the U,8ew Res. CTR., FACTTANK (Dec. 27, 2018),
https://www.pewresearch.org/faietnk/2018/12/2/factsaboutgunsin-united states{stating that nearly 40,000 people
died of gunrelated violence, including through suicide, in the United States in 2017).
3 See infra‘Historical Overview of Major Federal Firearms Laws
4 See infra‘Select Legal Issues for the M&ongress
5 See infra‘ConstitutionalConsiderations
626 U.S.C. § 4181seeATF, Firearms and Ammunition Excise Tax (FAEfps://www.atf.gov/firearms/firearms
guidesimportationverificationfirearmsammunitiorandimplementswar-firearms(last visited Mar. 4, 2019).
7 The provision, which is still in force and contains exceptions, can be found at 18 U.S.C. § 1715.
8 History of guncontrol legislation WAsH. PosT (Dec. 22, 2012)https://www.washingtonpost.com/national/history
of-gun-controtlegislation/2012/12/2/30c8d6244ad311e29a42
d1lce6d0ed278_story.html?utm_term=.e566a63e1lBE0ONG. ReC. 11,400 (1934) (statement of Rep. Robert L.
Doughton) (“For some time this country has Dbeen at he mer

rapidity with which they can go across state lines has become a real menace teah#&liag/people of this
country.”)
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In 1994, Congrkysaal mordgathposmadudmacture, transfe:
ofsemiaut omat i c”aass sdaeuflitac ewde aipmditsh,@ar ge capacity am:
devicbat walse peamittedFionaklpy, es dme 2i0etcemeal 1 e
recent years has sought to protect lawful firear
wayoF example, the Protection of Lawftusl Commer c ¢
civil immunity to firearm manufacturers, dealer:s
them are mi$used by others.

9pub. L. No. 73474, 48 Stat. 1236 (1934).

10pyp. L. No. 75785, 52 Stat. 1250 (1938).

1 pyb. L. No. 96618, 82 Stat. 1213 (1968).

12 Compae Pub. L. 75785, 52 Stat. 1250 (1938)jth Pub. L. No. 96518, 82 Stat. 1213 (1968).
13pyb. L. No. 99808, 100 Stat. 449 (1986).

14pyb. L. No. 108159, 110 Stat. 3009 (1993).

1514, § 102 (codified at 18 U.S.®.922(t)).

16 Pub. L. No. 104208, 104 Sta4789 (1996) (codified at 18 U.S.€922(q)). This law replaced an earlier version of
the Gun Free School Zones Act , which the Supreme Court str
Commerce Claus&eeUnited States v. Lopez, 514 U.S. 54995).

17Pub.L. No.103-322, 108 Stat. 1796, Title X1994).
18 SeePub. L. No. 1092, 119 Stat. 2095 (2005). The provision is subject to exceptions, which have formed the basis
for litigation in the wake of at least one mass shooB&gSoto v. Bushmaster Firearms Intl., LLC, No. SC 19832,

2019 WL 1187339Conn. Mar. 19, 2019) (concluding that parents of Sandy Hook shooting victims may proceed with
claims against firearm manufacturer under state consumer protection statute).
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Federal Statutory Fr amework

Firearms regulation in the UambfddStategssiatan a
l ocal golenrdninveindtusa.l stuwuasaeséhhawsenaeabatidng to the
registration, and carryfPigwefefiréedmsal amawgest
baseline regulatond HKFaoaanlk wloa ks by spdtheomur a dn¢
collection of federal firearms |l aws may be t houg
federal level, the minimum requirements for 1 awf
The ptrwioncipal federal firear nfsa nlda wsh ec uGrCrAe, n talsy i n
amendBhle Department of Justice's Bureau of Alcoh
(ATF) is the principal agenc®% charged with admin

Natidnalear ms Act of 1934

The NFA was the first major piece of federal 1eg
fireXalrhmsoough a taxation and registration scheme,
connected to organheedypesmofbwetapongsestthgt (at t
commonly used ®Hy gang members.

Weapons Covered

In its current form, the NFA regulates the manuf
enumerated weapparst idcew Imae¥dl (ytl 9d dsmhgoarréed wsd s hot guns ,
defined as having a barr-edrtehgdhrufhldes, 18cf nre & d
barrel length under 16 inches; (3) modified shot
inches; (4Ffdmfimbe dvegipnoslsuding fr-atmeast osrhacetcei ver

19 Seel eslie Shapiro, Sahil Chinoy, & Aaron Williamsjow strictly are guns regulated where you liv#PasH. PosT
(Feb. 20, 2018) (“Many of the laws regulating access to fi

20 See id(surveying seven types of firearms uéagions across states).

218 U.S.C. § 927 (“No provision of this chapter shall be c.
to occupy the field in which such provision operates to the exclusion of the law of any State on the srhmatiby,
unless there is a direct and positive conflict between such provision and the law of the State so that the two cannot be

reconciled or consistently stand together.”). Federal 1 aw
officers may carry concealed firearms and that, subject to certain requirements, authorized persons may transport
firearms “for any lawful purpose” from one place where the

other such place, irrespectiverabre restrictive state or local laws. 18 U.S.C. 88 92@AC.
22Pub. L. No. 72474, 48 Stat. 1236 (1934).

23Pub. L. No. 96618, 82 Stat. 1213 (1968). The import and export of many firearms are governed as well by the Arms
Export Control Act (AECA) and imlpmenting International Traffic in Arms Regulations (ITABpe22 U.S.C.

§2778; 22 C.F.R. pts. 12080. AECA, ITAR, and the import and export of firearms are beyond the scope of this
report.

24See27 C.F.R. pts. 478, 479.
25 Nicholas J. Johnso# Seconddmendment Momeritl BRook. L. REv. 715, 769 (2005).
26 SeePub. L. No. 72474, 48 Stat. 1236 (1934)3 CoNG. Rec. 11,400 (1934) (statement of Rep. Robert L. Doughton)

(“For some time this country has been at the mercy of gang
with which they can go across state lines has become a real menace teabellasy peopl e of. this country

27 United States v. Posnjak, 457 F.2d 1110, 1113 (2d Cir. 1972).

s

2The Firearm Owners Protection Act of 1986 subsequently p:
unless they are possessed by or transferredftorarfederal or state authorities or were lawfully possessed before the
effective date of the act (May 19, 1986fel8 U.S.C. § 922(0). Thus, only machineguns manufactured and lawfully
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“automatically more than one shot, withdut manua
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“destruwitcieveeg lduedi ng b o mbs , grenades, rocket s, anc
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Registration and Identification

Al'l NFA firearms thatasawelpr adottheddos macpdl ¢ced,
i mpo+mests be authorized by and registered with t
ecretary o*Antyh et rTarnesafseurr yo)f. an NFA firearm mus:t
istration in t%leh engainset roaft itohnes torfa naslfle rNeFeA. f i r e
session or under the control of ¥aéard Uanlilt ed St
sons possessing NFA firearms must %etain proo

o o O
=own g

NFA fiseprmdtultatd or imported must be i1identif
tructive devices bearinghmamomgtoblker ctaldid gs,
oved, obliterated, or altered.

~ oy ST wn-
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held prior to May 19, 1986, may be possessed and transferred liddag. December 26, 2018, the regulatory

definition ofmachinegurwas amended, for purposes of the NFA and GCA, to include {stoagtype devices, i.e.,

devices that “allow a shooter of a semiauungl®epubofthec firear m t
t ri g g e rStoCkTyPaiDayices, 83 Fed. Reg. 66,514 (Dec. 26, 2018) (to be codified at 27 C.F.R. pts. 447, 478, &

479). The rule becomes effective March 26, 20d49.

29 Over the years, several bills have been introduced concerningRtha regulation of firearm silencers, including in
the 116" CongressE.g, Hearing Protection Actl.R. 155 116th Cong. (2019)f enacted, theskills principally

would remowe slencers from NFA regulatioand preempt states from imposing laws related to taxing, marking,
recordkeeping, and registration requirements for firearm sileridersee als&ilencers Help Us Save Hearing
(SHUSH) Act,H.R. 775 116th Cong. (2019); Silencers Help Us Save Hearing (SHUSH) Act, S. 202, 116th Cong.
(2019).

3026 U.S.C.8584&G) (), (e}(f). The catchall “any otmhkdmndwsapanpicatodg ory relvo
a barrel with a smooth bore designed or redesigned to fire
shotgun and rifle barrels 12 inches or more, less than 18 inches in length, from which only a singgedischbe

made from either barrel without manual reloading” but spec
“weapons designed, made, or intended to be firlddd from the
§5845(9.

311d. § 5845(a), (9).

%21d. 8§ 5802, 5822, 5841(KE).

331d. 88§ 5812, 5841(bjc).

341d. § 5841(a). The registry is administered by the director of AHe28 C.F.R. § 0.131(d).
3526 U.S.C§ 5841(e).

361d. § 5842(a). Destructive devices must also be identified in a manner prescribed by reddli6842(c);see27

C.F.R. 8§ 479.102(d) (permitting ATF director to authorize alternative means of identifying destructive devices upon

receipt of written lettes howi ng t hat “engraving, casting, or stamping (in
or impracticable?).
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Taxation

Every importer, manufac¢armsy, masndppgdendedn amnWNFA
(occupational) tax famrd eaa cshe ppalraactee of fa xb umsuisnt e sasl,s o
firear®®pmwandet.ransfer of an NFA firear m, the tran
amount dependihneg fomr evmhrent teor be transferred falls
“any ot he&¥A weuanpboenr. of tax exemptions exist. Mo s t
transferred to the United States, any state, an:y;
police organization engaged “dam carriemifniarle airnmmse sntaidg
transferred between quélified manufacturers or ¢

Penalties

A person who violates or fails to compel yofwith th
up t o ,$1i0mp0r0i0s wm mtGae tg r a.PFbiortehar ms i nvolved in vio
subject o forfeiture.

To be criminally culpable for a violation of the
features of tehei“ftfiiraBwmadmenr tthla¢ sntkt ut e, but one ne
a firearm s unregistered.

As originally enacted, a person compelled by the
could then be prosecutede ipfe rtshoen rwagsi sbtarrartei do nb yr eof
provisions fr om®Hoowsesveesrs,i ntgh ef iSrueparDen@klV Yo 8QLWHGI1 e d
6WHBWIHAt this forced disclosure of potentially i-
Amendment to th,e wWhiSch Cpmowiideustsitomnl pabt tbmpehode
any criminal case to e¢eDWQpHWo mpesd €@€gngness hi ms et
statute to make clear, among other things, that
b

reguired to
person 1in a
filing of th
amended, t he
grouthds .

riminal proceeding for a violation
records, unilsehsisn gt hoef pfrfcaAsseec uitnifoonr nrae
Court has rejected a subsequent che

a
e submitted or retained by a mnatural
c
e

%71d. § 5801.

381d. §§ 582122.
30|d, §§ 581112.
40|q. §§ 58525853
4114, § 5852(c)(d).
421d. § 5871.

431d. § 5872.

44 Staples v. Unite®tates, 511 U.S. 600, 619 (1994); United States v. Cox, 906 F.3d 11769 {B%h Cir. 2018);
United States v. White, 863 F.3d 784, 789(8th Cir. 2017).

45 United States v. Freed, 401 U.S. 601,-6d2(1971).
46390 U.S. 85 (1968).

47U.S.CoNsT. amen. V.

4818 U.S.C. § 5848.

49 See Freeg401 U.S. at 605.
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Gun Control Act of 1968
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Léiensing of Firearm Manufacturers and Dealer

The GCA regulates the manufacture and sale of fi
“engaged in the” jJthateasms | mpowstreesstmaobfachuacer
license frraolm gtohvee rfnemkent @b epaypemsamsuahdfeatit
commonly known as FederaAppireanms Lihusnhsmest wvar

50S. Rept. No. 90097 (1968).

5! United States v. Posnjak, 457 F.2d 1110, 1113 (2d Cir. 1972).

52 Federal Firearms Act of 1938, Pub. L. No-78b, 52 Stat. 1250 (1938).
53 SeePub. L. No. 96618, 82Stat. 1213 (1968).

541d.

%The GCA defines a “firearm” as “(A) any weapon (including
readily be converted to expel a projectile by the action of an explosive; (B) the frame or receiver of any such weapon;

(C)any firearmmufflerof i rearm silencer ; or ( D)89anly( ad)e(s3t)r.u c“tAinvtei qdueev’i ¢ e .

firearms—i.e., firearms manufactured in or before 1898 or certain miaalling weapons designed to use black
powder, among other thingsare not includedd. 8 921(a)(3){16).

561d. §922.

571d. 8§8921(a)(9)(11), 922(a), 923. Manufacturers and importers must likewise obtain a license to engage in the
business of importing or manufacturing ammunitioh § 923(a). The GCA separately provides for the licensing of

colecbor s of “curios or relics,” which are firearms “of speci e
characteristicsSeel8 U.S.C. § 921(a)(13); 27 C.F.R. § 478.11. Licensed collectors may engage in interstate
transactions involvingcuriomad r el ics, but they must still become licensed

business” of anryfieaims (indugingcuriossardlrelics)n2g C.F.R. 8§ 478.41(d).

58 See, e.g ATF, Listing of Federal Firearms Licensees (FFL£2016,https://www.atf.gov/firearms/listingederat
firearmslicenseedfls-2016(last visited Feb. 14, 2019).
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requirements to become2Flkhag, iofclagedi, ngnabaitmg nd tn
fromhhwhtio conduct business that meets safety sta
applicable st Utponadd clemsalngl,a WwsFLs ®and subject t .
repolotbilniggati ons with respect -FtFoLst haentdd indpe ms ii tfiyo n
imported or manufactured f®%amoanrgmso tbhye rmetalmisn gosf. aF
must comply wihtehc kb arcekqgurioruennde nt s and certain ot he
di scussed in %Amnr & Fde twdhiol whaddlyf wplrloyv ivsiioolna toefs t he G
implementing regulations may, after notice and o
revoXMend .t hi s “wddilifiecdlt a t iaon means that the FFL purrg
was plainly imdi ftkfneorwenn tl e¥g@m l1hiosblargahk i on.

A keuestion with ’sr elsipceecrts itmg trheeg iGifeAn g 8 gavh at n it h en
[ firear mdMa nbuufsaicnteusrse.r s ad‘ergagpgad iddrtthle¢e hwy dbiene s s

“devote time, ataanfaohurangd T abearme ms a regul
business with the principal objective of 1ivelilkl
firear ms ni%%nudf adcetaulreerds. a r“en gogmed dien"etlh ¢ bedhsei ne s s
“devotmd¢, d4ttention, and labor to dealing in fir

with the principal objective of Ilivelihood and g
firefAmper sdangagadti noff hd dardafdi srieersnss, however, i f
per$markes occasional sales, exchanges, or purcha
personal collection or for a hobby, or ™vho sells
Accordingly,wifhanpethsondéfihstional exclusion,
licensing regime andsachmrdwrctFiln g ebgandk gmewmntd c¢c hec

There have been a number of court decisions s hec
“engagebusnotfheddaliremgr ms under thepe@CA, cwhiuel tiis
that is depamtdiemut]l amo & ihte b®6Envsctna atcheosu gh t he st at ut e

5918 U.S.C. § 923(d).

0Seeid§ 923(g)(1)(A) (requiring maintenance of “such records
other disposition of firear ms . .. as the Attorney General
(establishing record requiremenighich include information on transferee and firearm being transferred).

61 Seel8 U.S.C. § 923(g)(3)(A) (requiring reporting of multiple sales or dispositions of pistols or revolvers to

unlicensed personsy. 8§ 923(g)(5)(A) (requiring submission of redanformation to Attorney General upon request);

id. § 923(9)(6) (requiring reporting of theft or loss of firearm from inventory within 48 hours of discovery). Litigants

have, at times, objected to government requests for record information on the thaiuscth requests amount to an

endrun around a separate provision of the GCA that prohibit:
U.S.C. § 926, but such arguments have not had much suBees®.g.Ron Peterson Firearms, LLC v. Jen@&60 F.3d

1147, 1160 (10th Cir. 2014); RSM, Inc. v. Buckles, 254 F.3d 61, 67 (4th Cir. 2001) (acknowledging that ATF may not

“issue limitless demand letters . .. in a backdoer effort t
tailored” request in context of criminal investigation was per n
6218 U.S.C8 923(i).

63SeeinfraAfBa ckground Checks for Firearms Purchases,” “Interstat

6418 U.S.C. § 923(e). Licenses may be revoked based on even a single willful violation. Fairmont Cash Mgmt., LLC v.
James, 858 F.3d 356, 362 (5th Cir. 2017).

65 James 858 F.3d at 362.
6618 U.S.C§921(a)(21)(A).
671d. § 921(a)(21)(C).

681d.

¥See,egUni ted States v. Bailey, 123 F.3d 1381, 1392 (11th Cir
the business of dealing in firearms, the finder of fact must examine the intent of the actor and all circumstances
surrounding the acts allegedtoconst ut e engaging in business.”) (internal quo
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that, to requitise pa ilnicdemsle ,obflemstd mweed &1t mb es ell il vi enlgi b
and profit, courts have recogniszesdoltchasto uriae aafms
income or mdinsoeadpactdmydmnce¢hedeguantity and fr
firearms sales; W 2t)hes aslael elso coactcivonmredhh X Ya thef dr
during, and after the sales; (5) the type of fir
defetwdamtt ent at t'M¢ tiems tofonthdesdalrad. appellate
brdastandard, requiring the gohetdmehi msel prowte
sour ce o4F ufritrheear rmmosr e , because the number of fire
many factors courts consider )] ycdadliadgteimamss under
without a license havtewdbf e’fifrisruesatramsn esda Ifeosr. as f e v

Prohibitions on Firearm Possession

The GCA regulates firearm possession in several
categories ,ofbepearussed @ctfheddmiasckt er i stics, “fmay not po
Possessi oW\SDHV £ e'fa¢sa twmesl,] as possessQRRDWLRQNVI r ear
also are restricted.

> e Zel Zre T —0@

Under the GCA, it 1isf addlsawfaulo fadar la apear somre who n
transport, possess, or r°Spectvéianyl§fireapmsson i
he or she

xis a felon (i.ce., s omencyoval rwh o fhas craeme convi
punishabloef biympar itsconmme nt ;%¢ xceeding one year)

X is a fugitfve from justice

70 SeeUnited States v. Focia, 869 F.3d 1269, 1820(11th Cir. 2017).

711d.; United States v. Tyson, 653 F.3d 192, 201 (3d Cir. 2011).

72 United States v. Nadirashvili, 655 B.314, 119 (2d Cir. 2011) (quoting United States v. Carter, 801 F.2d-B2, 81

(2d Cir. 1986)).

BSeelUnited States v. Shan, 361 F. App’x 182, 183 (2d Cir. 20
“SeelUnited States v. Pineda, 411 F. App’>x 612, 614 (4th Cir.
5SeeUnited Stateswancey, 621 F. App’x 681, 683 (7th Cir. 2010) (re
guns out of the hands of presumptively risky people?”).

7618 U.S.C8922(g).

E.g, id. §922(0).

8E.g, id. §922(q).

18 U.S.C. 922(g). As an exercise of Conginfrastee’ s Commer ce C|

provision requires receipt, shipping, or transportation to
or affectihlg commerce.”

80The GCA’ s ¢rimé punishable byimpadsénment for a term exceeding oneeyeardes criminal

of fenses relating to antitrust violations, unfathe trade pr
regulationoflb s i nes s pr ac 89%RWa)(20)(A). AddRiondlly, ifa state classifies a particular offense as a

misdemeanor and that crime is punishable by a term of imprisonment of two years or less, the offense does not count as

a “crime punrdisshatbrhentbyf @ar ianpt erm exceeding ond year” for poi
8921 (a)(20)(B). Finally, a person 1s not considered “convic
has been expunged or set aside or if the persohémn pardoned or had his or her rights restored, unless the relevant

order expressly provides otherwise.
81 The GCA definedugitive from justica s “any person who has fled from any State
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1S an

unl awhudldiwegd eadn yo fic, 0 notrr;®ilsl ed substance

h a bee a dpandti xla t’"dadf eotmanv ¢ t ed t o a ment al

institution

X has been admitted tparshwmintmit gfbodn S tsw iasna

unl awfully present alien;

has been dishonor aArlmeodd¢Fe € harged from t he

has renounced his or her U.S. citizenship;

is subject to a court order preventing tha ]

tkntening an niemt i(mas echimirtl ¢pmga gmiewrg i n ot her

conduct that would cause the partner to reas.

or herself or the c¢child; or

X has been & wcovuirctt eodf ian mi s de me aamm&e crime of do
A separate GCA pr o—vniosti ojnu—=sptr oHmFilbse t ki agyomeot her wi
of a firearm i f trheaats opnearbsloen bekahuosees e otr hdta st he pr os
recipient fits intdé& any of the above categories.
Addi t iao npaelrlsyon under indictment for a c¢crime puni
exceeding one year 1isShRhWWHhVi/iBDdedr mybtothem&GECAn bt on
or transp%Blrnt ocat hfeirr emarmd s a per s on nwheod hnaost been
forfeiowabtdefdyear ms, but he or she may not acgqtu
pending. The GCA also places significant restrioc
firearms by pers&ns under the age of 18.
Because 4 tnthmbeéeerms in the individual prohibitic
statute, the contours of some of the prohibitior

to avoid givingtestmony n  any c¢r i mild 8§ 921(a)@%.dhere i & splgg in duthority as to whether a
person must have the intent to avoid prosecution when he leaves the jurisdiction or whether he must simply leave the
jurisdiction knowing charges are pending andhsequently refuse to answer those cha@gsJnited States v. Soza,

874 F.3d 884, 891 (5th Cir. 2017) (describing circuit split).

82 The termcontrolled substancis defined in $ction 102 of the Controlled Substances Act, 21 U.$8D2.

8Therear& x ceptions to this prohibition for (1) aliens admitte

possession of lawfully issued hunting licenses or permits; (2) official, accredited representatives of foreign

government s ; (3) “ditsdrdnhgul shedi gdwmated gnbw the Depart ment

officers of friendly foreign governments in the United States on official law enforcement business. 18 U.S.C. §
922(y)(2). Any alien admitted to the United States under a nonimniigissnmay also petition to have the prohibition
waived.ld. § 922(y)(3).

8418 U.S.C8922(g). A misdemeanor crime of domestic violence is defined as an offense that is a misdemeanor under
federal, state, or tribal attémpted usenofiphysitahforce, orathe theeatened Lise ofa n t
deadly weapon, committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the
victim shares a child in common, by a person who is cohabitating with or halitded with the victim as a spouse,

s

parent, or guardian, or by a person simildarly situated

§921(a)(33)(A).
851d. § 922(d).
81d. § 922(n).

87 See id88 922(b)(1) (prohibiting FFL transfer of firearms to persons under age 18), 922(x) (prohibiting transfer and
possession of handguns by persons under age 18, subject to exceptions). FFLs may sell shotguns and rifles, but not
handguns, to persons under #ue of 211d. § 922(b)(1).
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Federal Firearms Laws: Overview and Selected Legal Issues

judicial construction. Some of tthes d npgrealpirteittaitd m
are discussed briefly bel ow.

S33RVVHVBALBQRKLELWHG®G SHpPVRQession of a firearm by a
unl awful, t hat“a p 0w &kosnssitorfitAcoiniyvaecb.e pos session occur
person exercises phyCoamaslt racntivel povesr sa ifoint e€arr
has the power to exercise dominion a*hFdrcontrol ¢
exampl e, act uael fpoousnsde swhieonn, ndauyr ibn g a traffic sto
the driver and discovewasd@Gbdatdrewmatm vien 1t hses adsrsiivern
ot her hand, may be found when, during a traffic
drvverperson but elsewhere inside the vehicle.

Al though proximity to a firearm, alone, is 1nsuf
totality of tihelaidiagmsottchreaes vi dence of a conne.
movements mntmpoly,t hg 'dedemidamtti es bef ories aunsde dafter
to establish cohstructive possession.

SHUVBOQRKLELWHG GXH WR D FRQYLFWLRQ IRU D IHORQ\ RU PLVG
YLROH@FBHQ\ FRIXdJWpr ohi bit iocofnsa ofni rpeoasrsm sbsyi oan per s on
felony or a misdemeandirn can jmelcioaflr tdaornee satmocn gv itohlee r
frequently enforced®rparioshei btihtei oqmuse sitni‘aomnh eo fs twahtautt ec,
codWtnitiallyytsfedokabhnceunpansive view of the ter
militamar tcioaalrtis a court within the ®Sezantnh of t
Circuit Couwustdof hAppealts onabD®R\definition of the

88 See, e.gUnited States v. Perez, 661 F.3d 568, 576 (11th Cir. 2011); United States v. McCane, 573 F.3d 1037, 1046
(10th Cir. 2009); United States v. Grubbs, 506 F.3d 434, 439 (6th Cir. 2007); United States v. Carrds&ual, 2845,

1049 (9th Cir. 2001); Aybahlejo v. I.N.S., 230 F.3d 487, 4880 (1st Cir. 2000); United States v. Rahman, 83 F.3d

89, 93 (4th Cir. 1996); United States v. Anderson, 78 F.3d 420, 422 (8th Cir. 1996).

89 See, e.gUnited States v. Morales, 7583 1232, 1235 (10th Cir. 2014)nited States v. Stoltz, 683 F.3d 934, 940

(8th Cir. 2012); United States v. Hampton, 585 F.3d 1033, 1040 (7th Cir. 2009); United States v. Campbell, 549 F.3d
364, 374 (6th Cir. 2008); United States v. Scott, 424 F.3d488.(4th Cir. 2005); United States v. Gaines, 295 F.3d
293, 400 (2d Cir. 2002).

9 See, e.gUnited States v. Naranjgosario, 871 F.3d 86, 94 (1st Cir. 2017); United States v. Jones, 872 F.3d 483,

489 (7th Cir. 2017); United States v. Hill, 799 F.3d 131®1 (11th Cir. 2015); United States v. Campbell, 549 F.3d

364, 374 (6th Cir. 2008); United States v. Greer, 440 F.3d 1267, 1271 (11th Cir. 2006); United States v. Scott, 424 F.3d
431, 435 (4th Cir. 2005); United States v. Urick, 431 F.3d 300, 303 (8t2@I5); United States v. De Leon, 170 F.3d

494, 498 (5th Cir. 1999); United States v. Payton, 159 F.3d 49, 56 (2d Cir. 1998).

91 See, e.gUnited States v. TirlPlaza, 766 F.3d 111, 114 (1st Cir. 2014) (involving a suspect who pleaded guilty to
being a &élon in possession of a firearm in violation of 18 U.S.C. 8 922(g)(1) after an officer found a firearm in his
waistband during an investigatigéop).

92 See, e.gUnited States v. Vichitvongsa, 819 F.3d 260,-Z74(6th Cir. 2016) (concluding that therasvsufficient
evidence for a jury to find that the defendant constructively possessed a handgun that was sticking out from underneath

the driver’s seat in the car he was driving based on its |1
defendantctually possessed and the one discovered in the car).

9% See, e.gUnited States v. Schmitt, 770 F.3d 524, 534 (7th Cir. 2014); United States v. Byas, 581 F.3d 723, 726 (8th
Cir. 2009); United States v. Mayberry, 540 F.3d 506, 514 (6th Cir. 2008); L8tidels v. Alexander, 331 F.3d 116,
127 (D.C. Cir. 2003).

94 SeeDaniel Riess & Melissa A. AndersoRpstHeller Second Amendment Litigation: An Overviehs.ATT’YS
BuLL. (Exec. Office for U.S. Attorneys, Columbia, S.C.), Nov. 2015, at 8,
https://www.justice.gov/usao/file/794586/downldadting that in FY 2014, out of 6,405 totases involving
violations of ®ction 922(g), 5,736 involved the felony and domesititence misdemeanor contign provisions).
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Looking to setion 922(g)(1), we find nothing that defines or limits the term "court," only

a requirement that a conviction have been "in any court" in the course of prohibiting
possession of firearms by a felo@ertainly "any court" includes a military couthe
adjective "any" expanding the term "court" to include "one or some indiscriminately of
whatever kind"; "one that is selected without restriction or limitation of choice"; or®®all."

Additionally, some federal canytéfodiradt to npdmupesde
of determining a firearm dis ab%Bluint yf,e sionlcvliundge da ¢ o
circuit spl%tthe vSuprtechmes Gosuwsrute ,i nt er preted the ph
convictions i6RDOGYWBIIGFBEW M ¥ n,g itchre Court adopted
limited interpywy ertaftdmagodrttchehEaCAe mpl oyed by t he
Circuit and O®fherehoWwémnmgcoustsonclusion, the Cooru
pres ump tCioonng rtehsast or dinarily intends its statutes
appl it%TthiecomCourt ruled that this presumption aga
particularly relevant to the GCA,eggwmeantdhe man)y
domestic comle cpotoboaanst iaamld unfairness of preventin
convictions fr0% hposCsoeusrsti mgldgunsonally mseasoned
text or legislatiaet hwiasst pionytacknbdgegde § 0 s et grt coheict
rise to a firearms disability.

Al t hough t he’s Sapr 6BBoObQoongratt ed | ower court ruling
foreign convictions ser vés afsi rae aprrne dbiacna tfeo ro fffeelnosne
did not directly distUumhb ldadamlriyecomwliict g sonlolcdiumg
And coaoawi by tma rctoivarlt does not appear to raise any
Supreme P ut nforeign convimdti ohews dendewintdhcou
6PD¥hG:n analyzing the rehattidal o sconicyvoiodptawlsetdh ebry a
the DQYmBERXUWt apnoessdehheti ghtenedimpenaePbPones ofdend
instamfdeghtthlbg@i ne di tnhaartt icaolurptrsoceedings maintain
Uu. S. government, gdvéby Chagretheyawdrarergaternec
sta¥And . Ftohuer t hr €asomed that, although there are

couvmanstial and civi‘tiae ¢outhe, lehey dd wontrast
foreign GPODOEH | "%BActceodr.di ngly, a -manvielibarbyg ar
puni shable by a term exceeding one year or a mi s
would qualify “aansy dtfoounrntv het p onpso safeisr eoafr m he GCA

di adqu % ers.

9 United States v. Martinez, 122 F.3d 421, 424 (7th Cir. 1997) (ditlegsTER'S THIRD NEw DICTIONARY 1991).

9 SeeUnited States v. Atkins, 872 F.2d 94, 96 (4th Cir. 1989); United States v. Winson, 793 F.2d 754 (8&VCir.
1986).

9Compare Atkinsg 73 F. 3d at 96 (concluding tandWinschg9F2datourt” incl ud
757059 (samewithUni t ed States v. Gayle, 342 F.3d 89, 95 (2d Cir. 2
courts).

98 Small v. UnitedStates, 544 U.S. 385 (2005).

%9d. at 388.

100|d, at 38891.

1011d, at 38891, 94.

102|d. at 39194.

103 ynited States v. Shaffer, 807 F.3d 943, 946 (8th Cir. 2015).

104 United States v. Grant, 753 F.3d 480, 485 (4th Cir. 2014).

105 For further discussion of thissue, se€RS Legal Sidebar LSB1002/@, Any Way, Shape, or Form? What
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SURKLEDL®SRIF DRQH PPRIUDQW WILVEB KROGHUVt t o the prohi
admitted to the UmointiemimiSgsraatneth evpitiseas ma no ft 6 he pr o
explicitly prohibit feirrweiasrern apdonsi st et sesdi o ne . fgo. r, atlhioesr
i mmi gr a@%tth rvoiusgahsWat ih\Bre ¢ g %% refPogewsthout a visa f

visits for business 6°9rantd0mreirstmih1y rCGanaldkinams oif t itz
isl)yfldnsi t i antdl gy pATFed the GCA provision barring
admitted on nonimmigrant visas as encothpassing a
in the United States, including those wowategories
enter the “ATTiFt ed aStoamteeds .t hat Congress intended f
noni mmi grant aliens, given that Sdonfoni mmi grant
noni mmi grants entering“ alhiet alkinersta ¢tdreaSvtedalthan =z od f me o
noni mmi g r''dHo westheart BOJOf fi ce of Legal Cdsunsel (OLC
interpret M Tihoen tienxtQDi0sl s‘ahela pr ovi RQWR applies

QRQLPPLJUDQW DOLHQV ZKR PXVW KtDay H1 Y LaVIDiVe W R Ewli D G P LoV W
at™hd ditionally, sOk®nrt ejfadpdptdaydi tnAglait he [ fir ear m]

only a particular s ubsiertr adtrfic sniibfdRtiasmimic gt a OL L wo u
ned that Camgrieososabd gpudledl Hahvaet noni mmi grants e
hout a visa are less of a public safety risk
tes may be less T hetgsponparcAEEci mgddd ear fni
firearm prohibition on only those noni mmigr a
i mmi g™ARE fuistaher “aliommuimme grtamdat aliens 1 awful
United States without a irsaam opurostthamt eexietmhpe
m visa requirements.powskbsnd¥® berprnomsbited f

)—h«—#s«—#méo«—#m
= o5 =T O
C 0B O —+ =

4XDOLILHV $V 3$Q\ &RXUW’ ™ XQ,ByH3adraV HeimaXFeck RQWURO $FW™

106 For more information on immigration visas and poliegeCRS Report R4286@ermanent Legal Immigration to
the United States: Policy Overvietsy William A. Kandel

107 For more information on the Visa Waiver Program, GRS Report RL32223isa Waiver Programby Jill H.
Wilson.

108 For more information on refugee admissions and policyCé® Report RL3126Refugee Admissions and
Resettlement Policyy Andorra Bruno

10922 C.F.R§41.2(a).
11014, § 41.2(b}(e).

1A nonimmigrantalieh i s defined as “[a]ln alien in the United States
section 101(a)(15) of the Immigration and Nationality Act (8 U.S.C. 1101®&){ ) . ” 8478.1C.. F. R.

1121mplementation of Public Law Relating to Firearms Disabilities for Nonimmigrant Aliens, 67 Fed. Reg. 5,422 (Feb.

5, 2002).

113|C|.

114V |RGINIA A. SEITZ, MEMORANDUM OPINION FOR THECHIEF COUNSEL, BUREAU OFALCOHOL, TOBACCO, FIREARMS
AND EXPLOSIVES NONIMMIGRANT ALIENS AND FIREARMS DISABILITIES UNDER THEGUN CONTROLACT (2011),
http://www.justice.gov/sites/datilt/files/olc/opinions/2011/10/31/nonimmigrafitearmsopinion_0.pdf

1151d. at 1(emphasis added).

1181d. at 45.

117 I1d.

118 Firearms Disabilities for Certain Nonimmigrant Aliens, 77 Fed. Reg. 33,625, 33,627 (June 7, 2012).

1191d. That said, other provisions of the GGAuch as the provisions restricting firearm sales to persons who do not
reside in the same state as an FFL, discussed in moreifetailmay prevent nonimmigrants who were admitted into
the United States without asa from acquiring a firearm.
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SURKLELR®IRIFDEOH WROMWDKRXERAKRVH RU DUH DGGLFWHG WR D F
VXEVWIDhQ@FHpr ohi bition on firearm possessdaoa dgdit d
controlled substances also ra“asmtawf’bld gmestion c
“addi®Red¢ul ations define the tleasms talbe imawerdimfg
ntrol with refermeondde dt Gaustbhwtcalmls cagsmfto flusde rd et

quiring t h 4t taénfdneec &met ysc omsturbosltlaéME er us ki s
ason, the prohibit+tihbhat apmpperagaenmhbe tegporaoyp
irearm simply by ending his drug abuse.

co

controlleidnsabmanmer ot her than as™®Pphescribed by
regulations make c¢clear that offact nteheed phaoetc ibsee utsiim
firearmsosl| sogghs Urseec ehnatsl yo cecruorurgehd t o i ndicate t
actively engagtiPriosecsm¢hoansndmdt court decisions
t e XODZIXh X¥VHUestablishes a lI“odwe¢ir®disadility thr
interpretdyngi ¢hkl yedimscuss two concep¥s: cont e mp
r e

r e

f

SURKLELRDSIRIFDEOHNWRMXSHBYWEO® G DV D PBH®RW P OWAHH B FW/R YOH

PHQWDO LQ@QVWLWXWARiIi s 1ikewise tshiel ehGMtGLBtMIDH h e me
PHQWDO SHERPWLWAVHG WR D fPHQ WoDuf b @ vk s W W loRQ bi t i on.
DGMXGLFDWHG DVHDaRHQWP® GHIHEWhRYH ted in federal re

(a) A determination by a court, board, commission, or déwefiul authority that a person,
as a result of marked subnormal intelligence, or mental illness, incompetency, condition,
or disease:

(1) Is a danger to himself or to others; or
(2) Lacks the capacity to manage his own affairs.

(b) The term shall include(1) a finding of insanity by a court in a criminal case, and (2)
those persons found incompetent to stand trial or found not guilty by lack of mental
responsibility [under the Uniform Code of Military Justié¢é].

Pridrthetd ssuance of fhetrkgaddeoansy rde®HD WiDOO & r m
GHIHEWLYH wl vy, encompassnageopnpygs s bosedwhonbnmel

12018 U.S.C. § 922().
217 C.F.R. § 478.11. Because marijuana is a Schedule I <con

medical wuse in treatment,” a user o fesshasubjecttodhea i n a state
prohibition; indeed, possession of a registry card for med
to conclude that an indivi du aSkeWisenv.aynch;83mF.3d X083u10&u s er ” wunder

10991100 (9th Cir. 2016).

122|d_

123 United States v. Patterson, 431 F.3d 832, 839 (5th Cir. 2005) (concluding that error in jury instruction was harmless
because jury convicted defendant “of a higher standard, a
124|d_

125 United States v. Jackson, 280 F.3d 403, 406 (4th Cir. 266&)alsdJnited States v. Augustin, 376 F.3d 135, 139

(3d Cir. 2004) (requiring “regular use over a period of ti

firearm”) .
126 United States v. Yancey, 621 F.3d 681, 686 (7th Cir. 2010).

12727 C.F.R. § 478.11. The Department of Justice has proposed to amend this definition to bring it into conformity with

the NICS Improvement Amendments Act of 2007 (discussed below) and to clarifigetatter findings apply to all

courts—rather than merely the military judicial systemm mong ot her things. Amended Definit
Mental Defective” and “ Co mmi2lR),&Fed. Reg.a7r74¥peoposed JanOI4p@ot i t ut i on ”
be codified at 27 C.F.R. pt. 478).
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intell ectammd exoplawd it ffga cprelrtsioenss i vwh ihchh [ we meorawra I [ b
which] have been impBlaired by mental disease.

The FRPBHLWWHG WR D PHQWADIG bQWVWWEWXWhR@r preted in r
“f or mal ¢ 0fmofm etnnteanlt d e”fmee mtt iaV e ‘@ tsl sneers sr,e aosro n s , such
us’by“aurt, board, commiss’thn‘i novwo | @hWhaert yhl earwfaul a
pemsdhas been formally and invebewrwidicl gndodmipe
on st®¥%te 1 aw.

> 020l HZSH>—e

Federal law generally does not bar thwitplhhstswse s i c
major caveatescHFurrseant Ityhei FieafefArm BfotlOBthi ame O
the GCA to prohibit the tr¥dfhfesrpantlipossensidons

apply, however, to (1) the transfer to or fr om,
or state authorities:; and (2) the transfer or poc
the effectacte (Mat e PO nldB8pPonse to the 2017 mass
Vegas, ATF rd& ctelna lrye gunlean@RFKIX@HM i put poneo fof t he

and GCA to -§smedykpdke deewmp e s ,“alil.oew ,a dsehvoiocteesr tohfa ta

semiautomatic firearm to initiate a E8hhe nuous f
amended definition26, 201f%,ctrievred earsis 1bght cyRybacsr scehs s i o n
devices illegal (subject to exceptions$® as of tth

128 United States v. Hansel, 474 F.2d 1120, 1124 (8th Cir. 1$e&Jnited States v. Vertz, 102 F. Supp. 2d 787, 788
(W.D. Mich. 2000) (declining to adoptanseldefinition in light of regulatory interpretationiven thatHanselwas
decided prior to adoption of the regulatory definition, it is questionable whether the Eighth Circuit would adhere to it
today.But sedJnited States v. B.H., 466 F. Supp. 2d 1139, 144¢N.D. lowa 2006) (declining to depart from
Hanseldespite intervening regulatory definition and Supreme Court precedent).

12927 C.F.R. § 478.11. A proposed amendment to this definition would clarify that commitment includes involuntary
outpatient treatment. Amendead I DeDfeifreicttii ovre "0 fa n‘dA d jCwdnimd a« tt e d a
I nstitut2iPh 79 Féd2Red. D7R (proposed Jan. 7, 2014) (to be codified at 27 C.F.R. pt. 478). For additional

discussion of the prohibitions in 18 U.S.C. § 922(g)(4),&GR8 Report R4304Gubmission of Mental Health Records

to NICS and the HIPAA Privacy Ruleoordinated by Edward C. Liu

130 SeeUnited States v. Mcllwain, 772 F.3d 688, 69& (11th Cir. 2014) (surveying interpretations of other cisjuit

131 As noted previously, as part of the Violent Crime Control and Law Enforcement Act of 1994, Congress enacted the
Public Safety and Recreatiorfdtearms Act, which implemented a-¥8ar prohibition on the manufacture, transfer, or
possessiount ofmatsemassault weetapddargs capacity asnmunitioh feadingldevicas. t h e
Pub.L. No.103-322, 108 Stat. 1796, Title XL994).The ban, which had several exceptions, expired on September 13,
2004. Congress has considered a number of proposals over the years to reinstate the ban, with moéifications.

Assault Weapons Ban of 2019, S. 66, thI€ong. (2019).

13218 U.S.C. § 922(0)Separate provisions of the GCA also prohibit FFLs from selling machineguns, destructive
devices, shotbarreled shotguns, and shbdrreled rifestonolf FLs “except as specifically aut
Attorney General consistent with public safety aedassityld. § 922(b)(4).

133 See id8§ 922(0)(2). Lawful transfers and possessors must still comply with the taxation and registration
requirements of the NFR6U.S.C.§5845@).

134 Bump-Stock Type Devices, 83 Fed. Reg. 66,514 (Dec. 26, 2018) (to hitiezbelt 27 C.F.R. pts. 447, 478, & 479);
seeDevlin Barrett,Justice Department will ban burgtock devices that turn rifles into fully automatic weapons
WasH. PosT (Dec. 18, 2018)https://www.washingtonpost.com/world/natiorsacurity/justicedepartmeniwill -ban
bumpstockdevicesthatturn-rifles-into-fully -automatieweapons/2018/12/18/6ee08482e211e9b5df
5d3874flac36_story.html?utm_term=.1ac81fdfb701

1351d. Several firearm advocacy groups have filed suit and sought a preliminary injunction preventingeintafiem
of the rule; the district court’s denial of the motion for
SeeGuedes v. ATF, No. 18V-2988 (D.D.C. Dec. 18, 2018).
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136 pyb. L. No. 108649, 102 Stat. 3816 (1988) (codified at 1&IT.8§ 922(p)). There are exceptions to this

prohibition, including for manufacture and sale of firearms to U.S. military or intelligence agencies and for firearms
manufactured, imported, or possessed -(®rior to the UFA’s e
137 SeeDanton BryansUnlocked and Loaded: Government Censorship oP3idted Firearms and a Proposal for

More Reasonable Regulation of 3Dinted Goods90IND. L.J.901, 91516 (2015) (describing 3printed gun designs
that incorporate nonfunctional and removable metal ¢
UFA”); Washington v. Dep’t of State, 31 &ntefingprdimipapy. 3 d
injunction effectively prohibiting company from disseminating-giinted gun designs for duration of lawsuit).

Legislation introduced in the 1@ ongress would amend and update the UFA to make clear that major components
must be detdable, among other thingSeeUndetectable Firearms Modernization Act, H.R. 869, 116th Cong. (2019).
13818 U.S.C. 8 922(j).

1391d. § 922(k).

1401d. § 922(x)(1)(2). Separate provisions also bar FFLs specifically from knowingly selling or deliveringeasnfs

or ammunition to minors and from knowingly selling or delivering firearms other than shotguns or rifles (or
ammunition for the same) to persons under the age &f28 922(b)(1).

1411d. 8 922(x)(3).

1421d. § 922(a)(7)(8).

143 See id88 924(c)(5), 929. The terorime of violencés defined elsewhere in Title 18ee18 U.S.C. § 16, and that
definition has been partially struck down by the Supreme Court as unconstitutionally Sagbessions v. Dimaya,
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14418 U.S.C§ 931.

145 Transportationof firearms, though permitted, may also be subject to strict limitations based on the mode of
transport—for example, by plané&eel8 U.S.C. § 922(e) (requiring persons seeking to transport firearms by common
carrerb provide notice or deliver the firearms to “the
may be); 49 C.F.R. § 1540.111 (subject to exceptions, requiring firearms to be transported by plane in checked baggage
with notice and in cmpliance with various safety requirements).

146 pyb. L. No. 108690, 102 Stat. 4361, § 6215 (1988); 18 U.S.C. § 930. Exceptions exist for (1) federal or state

officials performing official law enforcement activities, (2) other federal officials or memlierso h e Ar med Forces *
such possession is authorized by law,” and (3) possession
§930.

14736 C.F.R. § 327.13; see also CRS Report R42Bibearmsat Army Corps Water Resource Projects: Proposed
Legislation and Issues in the 113th CongrégsNicole T. Carter. The House of Representatives passed legislation
during the 115th Congress that would have allowed the concealed carrying of a firearmota@hramong other
federal properties. See Concealed Carry Reciprocity Act of 20R7,38(2017). The legislation has been re
introduced in the 116th Congress. See Concealed CacigrBeity Act of 2019H.R. 38(2019).

148See, e.g54 U.S.C. § 104906 (National Park System); 43 C.F.R. § 423.30 (Reclamation lands and waterbodies); 36
C.F.R. 8 261.8 (National ForeSystem).

149Pub. L. No. 10408, 110 Stat. 3009 (1996).

15018 U.S.C. § 922(q).

151pyb. L. No. 101647, 104 Stat. 4789 (1990).

152514 U.S. 549 (1995).

158pyb. L. No. 10408.

154 SeeUnited States v. Dorsey, 418 F.3d 1038, 1046 (9th Cir. 26@5pgated on otbr grounds byArizona v. Gant,
556 U.S. 332 (2009); United States v. Danks, 221 F.3d 1037, 1039 (8th Cir. 1999). The Commerce Clause limitations

on Congress’s ability to regufrmte firearms are
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Several exceptions are set out 1in 18 U.S.C. § 972
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his s attilsaftacrteiloinef would not be contrary to the
“circumstmagarding the dssanbecdrdyandndepheabtpphi
the applicant will not be 1ikelPReoi@owt oif nthemar
At tornedl @emdmsalon is avai |I®Tbhltes Hineadffhs ddrdli tdi str
process has been essentially defunct since 1992,
provision in ATF appropriations measures prohibi
by indPviduals.

Neverthelemprovhme NI CAmédndments Act of 2007 (NI A
here, alternative mechanis ms ’sf ofri roecbatram ndiinsga brielliite
disability base‘dhean ad d’jbed eccoantimvi @ nmeanst ab d®® a ment al
Under NIAA, federal departments or agencies maki
di sabfidrn teexample, the Depar®ameuntt oefs tVaebtleirsahn sp rAof gf
permitting affect e d®Appeprisiocnast itoon sa pnpulisyt h ibmer ocamcetl eiyde fios
and judicial $WEwitlweis alhaidtwadbilete encourages st
programs througf®léoadiapphatagrent§or relief is
programs, the adj dids mmkdld antotodhamep mepagseaesdof t
GCA, meaning that the fir'®As mofprDehciebmbeiron2 thlo7 ,1 osr
three dozen states had &hacted qualifying relief

155See18 U.S.C. § 925(a)(1(4).

1561d. § 925(c).

157|C|.

158|d_

159 SeePub. L. No. 102393, 106 Stat. 1732 (1992); Pub. L. No. 633 Stat. 13 (2019); Tyler v. Hillsdale Cty.
Sheriff’s Dep’t
States v. Bean, 537 U.S. 71, 78 (2002) (concluding that ATF failure to approve or deny petition precludes judicial
review).

160pyh. L. No. 116180, 122 Stat. 2559 (2008).

1615ee38 C.F.R. § 3.353.

162122 Statat 2563. NIAA also establishestice requirements for adjudication processes and disability relief and

makes clear that federal departments and agencies may not furnish mental health adjudication records for background

check purposes if the relevant adjudication has been set asideomptte r s on has been found to
other thingsld. at 256264.

163]q.
1641d. at 256870.
1651d, at 2570. The relevant records should also be removed from NICS.

%6y. S. Dep’t of Justic dheNESmpravamedniendmentsiAdtef2007St at i st i c s,
https://www.bjs.gov/index.cfm?ty=tp&tid=49#terr(last visited Feb. 26, 2019).
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Background Checks for Firearm Purchases
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background check is “sompfl edF€idneat be¥ROXNQWDULH@W &
agreed to provide that ervice) or, otherwise, b
Through NICS, FFLs praspec¢tr mé nEi whatmepumchaser
receivin¥NiIiCBirtrsacmmpeamaEBIafned databases

X 7TKH 1DWLRQDO &ULPH ,QIRUPDWLRQ® &HQWHLU '&©WiDEDVH 1&,
data related to persons atndt op rporpoetretcyt,i ienc l ud
order s, fugitive records, and aliens who hav
because of commiting certain c¢crimes

167pyp. L. No. 108159, 107 Stat. 1536 (1993).

168 As with other areas of firearnegulation, state law can be more restrictive. Indeed, it appears that at least 20 states
and the District of Columbia require background checks for gun sales between private $eefi@sob Fischler,

Stymied in Congress, Gun Control Groups Find SudeeStatesCQ (Mar. 1, 2019),
https://plus.cq.com/shareExternal/doc/nés§ 1770/DmNBKUEIMISw1B5a0vixns_8yvc?0

16918 U.S.C8922(t). Exceptions exist to the background check requirement. For example, background checks are not
required for prospective purchasers who hold valid permits in certain states that already provide for their own
background check&ee id§ 922(1)(3)(A).That said, an FFL that knowingly fails to conduct a background check when
one is required, and when the check would bar a sale, may have its license suspended or revoked and be subject to a
civil or criminal fine and/or up to one year in prisdo. § 923t)(5). Fines of up to $10,000 may also be levied on

FFLs, state or local agencies, or individuals for misusing the NICS syS&s28 C.F.R. § 25.11.

170 FBI, National Instant Criminal Background Check System (N18®)s://www.fbi.gov/services/cjis/nidtast
visited Feb. 26, 2019).

17118 U.S.C. § 922(s).

printz v. United States, 521 U.S. 898, 935 (edrms97). The fe
are discussed in more detaifra.

173 FBI, About NICShttps://www.fbi.gov/services/cjis/nics/abenics (last visited Feb. 26, 2019). Some states opt to

conduct the background chefdk only some (e.g., handguns) FFL firearms transféesl.S.DeP’T OF JUSTICE, FED.

BUREAU OFINVESTIGATION, NICS FEDERAL FIREARMS LICENSEEMANUAL 4 (2011) https://www.fbi.gov/file
repository/nicdirearmslicenseemanual111811.pdf/viewBackground checks in pokatf-contact states may be more

accurate, as such states access the three NICS databases and can also access state databases that neay contain mor
prohibitingrecordsSee2 8 C. F. R. § 25.6(e) (recognizing that points of «¢
files in state and local law enforcement and other relevan

174 SeeFBI, About NICShttps://www.fbi.gov/services/cjis/nics/abenics (last visited Feb. 26, 2019).

Since 2004, the NCIC has also incorporated datsh from the
of individuals known or suspected of havi®#2Q2dCet,r rorist ties
2018). Currently, prospective firearm purchasers are screened against a subset of the TSD during a NICS check as an
investigative tool, bupersons are not barred from purchasing firearms by virtue of appearing on th8€eSD.

(describing practice).
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176 See28 C.F.R. § 25.2 (identifying and defining databases).

177 SeePub. L. No. 11a180, 122 Stat. 2559 (2008) (finding that millionsofictin al records “are not acce
NICS and millions of c¢criminal records are missing critical

18E g, id.

17928 C.F.R. § 25.6 (indicating that point of contact will generally notify FFL that transfer may proceed, is delayed
pending further recordnalysis, or is denied).

18018 U.S.C§922(t)(1)(B)(ii). Some state laws may provide for more time to complete background checks than the
three days given under federal law, and FFLs must comply with the longer limitsD&EE a licensee who conducts

a NICS check have to comply with State waiting periods before transferring a firearm?
https:/iwww.atf.gov/firearms/qa/dodicenseavho-conductsnics-checkhavecomply-statewaiting-periods
transferring(last visited Feb. 27, 2019). As described in more dietfad, legislation has passed the House of
Representatives that would extend the time frame for completing NICS bacHgroeck requestSeeEnhanced
Background Checks Act of 2019, H.R. 1112 (2019).

18118 U.S.C§ 922(t)(1)(C).
182 SeeSanders v. United States, 324 F. Supp. 3d 636, 646 (D.S.C. 2018) (noting public FBI statements that missing

record information is activelyosight after thethreée ay peri od but finding NICS operating
contradict[ory]” to such statements).

18ATF, :KDW VKRXOG D OLFHQVHH GR LI KH RU VKH JHWV D 3GHQLHG” UHVSRQVH |
business daylsave elapsed, but prior to the transfer of the firearhtps://www.atf.gov/firearms/ga/whahould
licenseedo-if-he-or-shegets%E2%80%9Cdenied%E2%80%9Bsponsaiics-or-statepoint-contact(last visited Feb.

27, 2019).

18428 C.F.R. § 25.10(a).

185pyp. L. No. 108159, 107 Stat. 1536, § 103(g) (1993); 28 C.F.R. § 25.10(b).
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18628 C.F.R. § 25.10(c).
187)q,

1881d. § 25.10(cy(e).
189NICS background checks are valid for 30 calendar days, 27 C.F.R. § 478.102, meaning that if more than 30 days
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have passed and the firearm transaction has not been completed, a new NICS background check must bdd:onducted.

§ 478.102¢).

19018 U.S.C. § 925A28 C.F.R§ 25.10().
19128 C.F.R. § 25.9(b)(L)(iii).

19214, § 25.10(g).

193pyp. L. No. 116180, 122 Stat. 2559 (2008).

1941d. § 101(a)(4). As notedupra the statute also provides certain protections for persons subject to feeletal m
health adjudications and requires federal departments and agencies to establsbmetiefability programs for such
personsld. § 101(c).

1951d. § 102(a). NIAA also stipulates that state records should provide the name and relevant idémffyimagion of
persons adjudicated as mental defectives or committed to mental institutions and that specific information should be
provided about disqualifying misdemeanor domestic violence offelas&s102(c)(2)(3).
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Attorneyaffé¢ herabrification of "whethaennnaty of t1l
benchMdlthles Att ornsputbbnedbmimudal 1y submit to Congr
namedepdrt megd sc ifeasdd It htaot submit the required cert
compliance with thha&ickreetpamtrei mp £ e mb,h togra ifoaninlp [taon o bt
sutbantial compliance WwWPRAI itthiec dlmpd gmeinitadd o nwiptl la
department or agency that fail to either certify
implementation plan w1l be ineligible for bonus

t a €
1t

At the sitatNIC®vedautthorizes some of the grant p
NI AA and ties monetary incentives and preference
substantial compliance with 1mplementtagt iodmd pl ans
agenNemes of stathsetwbasubetmatial compliance v
pl aamrsebet opublished by, tWwhi Aetohosy Geateal deter mi
substantial compliance wiBlulr eracuc eoifv eJ uasftfiicremaAtsisvies
discretionary®®grant applications

196 |d. § 102(c)(1)(C).
1974, § 104p).

1981d. 88§ 103, 301. Eligibility for these grant programs is conditioned on the establishment of stafeoralief
disability programs for persons adjudicated as mental defectives or committed to mental inst8agogpra
“Exceptions and Relief from Disability”

199pyb. L. No. 115141, tit. VI, 132 Stat. 348 (2018).

200|d. § 602.
201 1d.

202|d_
203|d_
2041d. 88 60304, 607. Funding preference under one of the programs, the NICS Act Record Improvememh Pro

(NARIP), is given to states that have established an implementatioaqdani 1 1 use amounts made avail

improve efforts to identify and upload all fedn@dany convicti
half yearsld. § 603b)(2)(B).

20519, § 605(a).
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Interstate Firearm Sales and Transfers

The GCA strictly limits thEFLanteThtatki mroaastifen
several formEBL iFs rbarr @atl nfomgmodi teaenbfeseing
person (ot hwhotnha nt msman FfFdr)or knows or has reason
of the state in wHiSek omlde HFFdss heroprohsbdesed
shipping fiao enFoFniss diinr eS¥thletyr KsFtLast egpagyr s matkhee oivne r
counter sales of long guns (1.c¢e., s-h®Ht guas or
resident so long as the sales fufPHmdgamply witdtk
may be sold only to persons whds aprree mriesseisd eanrtes

l oc 3@ Neowdi.FLs who lawfully puaXthate doalge ganma ¥ r tom:
those firearms back into thearesbvpaheswoferpsolet
directly transporting into or receiving in their
obtained ouwvfside the state.

Despite the substantial restrictions on interst e
firearm owners may transport their “pveasaposns bet we
and ’ttahrerny wi t hout incurrmnmeg@neinismiema ] sloiad inlgirt ¥ ow
as the firearms are t Cmsnpterotre dr eitni rae ds pleacw feinefdo rr
of ficers who meet certain requiremenghlhowmtre also
the UnitregaStddess of restri??tions wunder state

20618 U.S.C. § 922(a)(5). Exception is made for transfers to carry out a bequest or intestate disposition, as well as
temporary loans or rentals for lawful sporting purpok&sthe prohibition on oubf-state transfers may agpo

transfers to citizens of other states or even to citizens of foreign couBewénited States v. Sprenger, 625 F.3d

1305, 1308 (10th Cir. 2010put sedUnited States v. James, 172 F.3d 588, 593 (8th Cir. 1999 (in dicta, characterizing

statuteapr ohi biting transfer of firearms “to other wunlicensed

20718 U.S.C. § 922(a)(2). FFLs may, however, ship firearms in interstate commerce to other FFLs or to certain military
and law enforcement officers for usedonnection with their official dutiesd. Concealable firearms may not be sent

via the U.S. Postal Service except for these purpabes 1715, and shipment by common carrier is subject to

disclosure requirementkl. § 922(e).

20814, § 922(b)(3).

2|1dAn exception exists for firearm loans oddFRFlesmayal s “for
not circumvent the prohibitions on interstate sales teFfels by nominally transferring firearms to-state residents
while knowing that theeal purchasers reside in a differentstateu ¢ h “straw” purchases may be

same extent as impermissible direct séeeDiMartino v. Buckles, 129 F. Supp. 2d 824, 828 (D. Md. 2001).

21018 U.S.C. § 922(a)(3). The only other exceptions to this prohibition are for bequest, intestate succession, or
transportation of firear ms a cldjAsSeparatd prqvisian prohibitsanytBffle st at ut e
who does not reside anystate from receiving any firearms other than for lawful sporting purplzsés922(a)(9).

211|d.8926A;seeTorraco v. Port Authority, 615 F.3d 129, 132 (2d
individuals to transport firearms from oatate in which they are legal, through another state in which they are illegal,

to a third state in which they are legal, provided that
protection to apply to vehicular, but not ambulatory, trartsgeeAssoc.N.J. Rifle & Pistol Clubs Inc. v. Port

Authority, 730 F.3d 252, 257 (3d Cir. 2013). In recent years, legislation has been introduced that would appear to

expand the scope of the protection contained in Section 6AH.R. 175, 116th Can (2019) (proposing to extend

entitlement to transport from and to places where persons

other things).

21218 U.S.C. 88 926826C. These provisions do not limit private persons or entities frstmicténg the possession of
concealed firearms on their property or prohibit laws that restrict the possession of such firearms on government
property.ld.
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Penalties

Violations of many oifn tthlee pG©OA iabn d isompp lceomet mti inne g
punishable as felonies, subjecting violators to
varying®llnenrgetahssed penalties are also tied to tra
inter st ant ec oommefrocree iwg t h intent to use the firear
used) to commit $apamwetd ﬁfslmllsﬁncgl;imas,rying, or
connectaay wrime of violen®® or drug trafficking
A per s omvti kert itedie oolcfoonat  f el ony o¥c cammietrtieodu so nd rduigf foef
occasions, who subsequently possesses or TeceivVe
heightened mandatory miniHomeventehbetBShpsmmei €c
partially struck dgwe dhecunedn sWLROWQWhIfHORIKRE & r
includes (among ot her “ctohnidnugcst) tahnayt opfrfeesnesnet si nav osl e
risk of physicddlningsupGodgrapowséhehave considered
that would link the hetsghti combocedofipmeltmdanlytsy, i1iwistthe atdh et
VHULRXVelH®RQYied to the authorize™ or imposed se
In a 1986 amendmeax PHRMMDA ra didretde mt , r é&quirement

penalty *PAowvdsdiomgly, the GCA now imposes its cr
knowing or willful viol %A ovniso,l adteipoenn diisn gmaodne tkhneo
the pershr Kmews that?Usndeblibhstheanddedset he |
not prove that the defen@Bhits kinse ws h,i sa bedhndiimg tv
Supreme Courtbabkgnrnosndoprebamption wtyhhtisevery c
ma ki flugnnietcessary to adduce ‘ape-mev i hcecngvmtaedecad t o

213See generallg8 U.S.C. § 924 (establishing penalties for violations of the various provisi@isapter 44).
2141, § 924(b).

2151d. § 924(c). Depending on the type of firearm involved and the existence of prior convictions, a defendant can be

sentenced to up to life in prison for a simple violation of this subsettio® 924(c)(1)(C)(ii);see als First Step Act

of 2018, Pub. L. No. 118 9 1 , 132 Stat. 5194, § 403 (2018) (clarifying th
And if a violation of the subsection involves murder, the death penalty may be imjgb&824(j)(1). Persons who

tk ¢ other actions involving firear ms—forexampteltransfering t o drug cr
firearms knowing they will be used in such crimeare subject to fines and imprisonment pursuant to separate

provisions of Section 92&ee d. 88 924(g), (h), (j), (k), (0)Crime of violencés defined as a felony that has as an

element “the use, attempted use, or threatened use of phys
substantial risk that physical force against thespe or property of another may be used in the course of committing

t he o fld 924(cy3)As notedsupra the Supreme Court recently concluded that the language used in this latter

113 2

residual c¢clause is uncornes tsi tautpiloincaaltliyo Seesegsiors,e ritiamint ifnegl otnhi
Dimaya, 138 S. Ct. 1204, 1211 (2018).

21618 U.S.C. § 924(e)(1).

2171d. § 924(e)(2)(B)seelohnson v. United States, 135 S. Ct. 2551, 2563 (2015). That clause of the definition had
been applied to unlawfpossession of at least some kinds of fireai®eeChambers v. United States, 555 U.S. 122,
133 n.2 (2009) (Alito, J., dissenting) (noting splits over carrying of concealed weapon and possessionaff sawed
shotgun as felon).

218 SeeRestoring the Arme@areer Criminal Act, H.R. 6697, 115th Cong. (2018).

219 SeeFirearm Owners Protection Act, Pub. L. No-3®8, 100 Stat. 449 (1986); Bryan v. United States, 524 U.S.
184, 193 (1998); United States v. Langley, 62 F.3d 602, 605 (4th Cir. 1995).

22018 U.S.C8§924.
221 SeeDixon v. United States, 548 U.S. 1, 5 (20(Bjyan, 524 U.S. at 18B8.
222Bryan,524 U.S. at 193.

Congressional Research Service 23



Federal Firearms Laws: Overview and Selected Legal Issues

t hevdding fRwmrdt. her, to prosecute unlawful posses:
§922¢dhr, federal <co loyf caompctellauddsegdh vatehreantmeomts 1 mut s tn
prove only that th fendant knowingly possesse
circumstances disgq i fy?*Hgrhemafipbm, paspesosengt
i
n

[
—
—
4

e
i
prove a knowi8n g. ¥9.2A.@gtilfoednh) @WEA Iprovision that bar
possessinlgyfegttabmsshing only that the defendant
EXWt@QRW he knew of his status as? ofveven, at nt he
Jamwa 2019, the SubpHUWBWEDLItY BQdWH&dedWD W H\b
determine whetheof thies GE€dt e wlp ¢ tkhneortwii tmhge
requi mamentag phlloyt h P QG sseqsusail a FPAr gg memat usm. t he cas
foArpril 23, 2019.
F
a
h

or willful violations, there is a heightened 1ir
ctor knows that ?®Hoewewenrd,u cftori st huen laacwtf utlo. be wi l
avei §pecknowledge of pr ov.insditoemsd ,o ft hteh ep elrasw nh emui
“with knowledge that®his conduct [is] unlawful

Depend

ng o
violat on

i n prBRHQPYV UADrkermeqeowrs amemunition 1invol
i s bérthed €Al ocrdpminal 1 aws®are subject

Constitdomoinddrations

Numerous constitutional considerations may infor
current framework for r e guAlatthi Ghogg hfriersesa rhmss sbarl oeasd
constitutional autdwyifiyr¢odrmepadatree fmusestarms,rro

223|g.
224 SeeUnited States v. Rehaif, 888 F.3d 1138, 1454% n.3 (11th Cir. 2018)ert. granted__S. Ct.__ (Jan. 11,
2019) (collecting casedn Rehaift he El event h Circuit explained that “there i

precedent holding that the government does not have to satisfy a mens rea requirement with respect to the status

element of 8 922.... [N]o court of appeals hasreqyiredo o f of t he defendant’s knowledge o
under any subsection 80 2 2 ( Id. at 1745. Moreover, the court further commented that each subdivision of 18
USC8922(g) should garner the s ame oulditbe bizarrefoety@922(gf me nt s becat
subdivisions to have different mens rea requirements, but also, there is nothing in the text or §88/tofsupport

such deldatdt44m2n . ”

225 SeeUnited States v. Langley, 62 F.3d 602, @B (4th Cir.1995).
226 Rehaif v. United States, No. Bp60, _S. Ct.__ (Jan. 11, 2019).

227 SeeDocket, Rehaif v. United States, No.-2360 (Feb. 11, 2019),
https://www.supremecourt.gov/docket/docketfiles/html/publied580.html Notably, the view that the knowledge

requirement applies to both possession and status, which no federal court of appeals has adopted, appears to have at

least one adherent on thepBeme Court. While sitting on the Tenth Circuit Court of Appeals,-thetfge Gorsuch

argued in a concurring opinion that the position that the government does not have to prove that a defendant knew of

his felonious statuim a prosecution under Sectié® ( g ) (1) “simply can’t be squared with
statutes.” Un i-Rekez] 668 F.3d 1186, 1143(10tGGirn2012) (Gorsuch, J., concurring). He recounted

that Section 922(g)(1) has three elements: (1) a previous convictionifeararf, (2)subsequent possessions of a

firearm; and (3) the possession was in or affecting interstate comrtkréad because the GCA punishes knowing

violations of Sectio®22(g), thel ud ge Gor such contended t h aleapfroghskovet i rcuit > s c 1
theveryfirst§9 22 (g) element and touch[es] down only at+ the second
and not a 1littl&d grammatical gravity.?”

228 SeeDixon v. United States, 548 U.S. 1, 5 (2006); Bryan v. United Statdd)32 184, 1983 (1998).
229Bryan,524 U.S. at 1936.
23018 U.S.C§ 924(d)(1).
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Congsessnumer af'kd oowaetrsng firearms laws, Congres
t ax, commerce, St d |sl pa mvdieh ge gymuceweerrast.e d powers, Co
must be mihdfudowdtitutioneael ft owiShegcdadirdm ¢$ heh as
Amendadtiche Fifths ARPe od@lsatsgpnrd ncifpeldes adfi s m. Thi s

section pr ovi depsr iamma royv eprovweerwo loodntghree sesn ahcats fiimrwe ar
measandsthen addresses the constitutional constr
Congseability tao regulate firear ms

Constitutional Source of Authority to

TaRower

Articl €ohsoeff twhe oh enuvwmoatgadse cplgawedryshe h €dbongr e s s
shall havgarPdweol MEEHhsTaaxd emawdormsg r e snmsa ntyo t a x
activitowehddtihraetc tilySct #glefrayt ¢ ax is in sOme measur

by cramtiecgnomic impediment to the act”%34V1ty t ax

Be ¢ aat ssaxasnh a p e bwehheanv iionrp, o(30i nnggmeay stbaex mot i vated by a
objective ot her®ltihlaem Iriamistiinigg rtelve ¥wmpdpl y of cert
provisions of a tax amecteusalll ¢ ¢ thticaashy cglpbe abseclytoyn d t he

provi*¥aircensnsi derseod lloanvgf mbksa stchreayblay er el ated to the

2315ee, e.gMurphy v. NCAA, 138 S. Ct. 1461, 1476 (2018) ("The legislative powers granted to Congress are sizable,
but they are not unlimited. The Constitution confers ondfess not plenary legislative power but only certain

enumerated powers."); United States vVv. Morrison, 529 U. S.

based on one or more of its powers enumerated in the Const
22.S.ConsT. art.l,88, ¢l . 1. Several other Art i ci(k)Takeslevidonust si ons 1 i mi
be for the “general Welfare of the United States”; (2) “al
United St at es DutyshaBbe laid pnrhicles exparted fromany Stdte and (4) “[n]o Capitat
other direct, Tax, shall be 1aid, unless in Proportion to

Id. §8,cl. 1,89, cl. 4.

28G8eeNat’>1 Fed’ n of Indep. Bus. v. Sebelius [NFIB], 567 U.S.

spend. This grant gives the Federal Government considerable influence even in areas where it cannot directly regulate.
The Federal Governmentmayena a tax on an activity that it cannot author

234 Sonzinsky v. United States, 300 U.S. 506, 555 (1937).
2355eeNFIB, 567 U.S. at 567 (noting examples of taxes used to shape behavior, like taxes on cigarettes and certain

firearms, and opining that the individual mandate in the Af
whet her to buy health insurance|[,] does mnot mean that it

v. Doremus,249U3% 6, 94 (1919) (opining that a tax measure “may
effect may be to acco

236 SeeUnited States v. Aiken, 974 F.2d 446, 48 (4thCir. 1992) (holdingthatite NF A’ s penalty provi si

constitutionally enacted under Congress’ s taxing power be
taxes”) .

X’SeelUnited States v. Lim, 444 F.4d 910, gétioBpunisimenttheci r. 2006)
recipient of an unregistered firearm as a means of dlscour
United States v. Thompson, 361 F.3d 918, 921 (6th Cir. 200
required registration as an aid in collection of that tax, Congress under the taxing power may reasonably impose a

penalty on possession of unregistered weapons ... to discourage the transferor ... from transferring the firearm without

paying t Breal quatakon fharks, icitations, and alternations omitted®);alsdJnited States v. Dodge, 61

F.3d 142, 145 (2d Cir. 1995) (“Of course, tax regulation m
being taxed, but such effect willnotinval at ¢ t he law as long as the statutory scbh
(quotingSonzinsky300 U.Sat 513)).

c

n o

mplish another purpose as well as the
0

c
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Congse poxCand “enxottr aneous ¥33C oanngys et §mgxxw enre eids. n ot
without 11 miWhaitlieo nt,h eh oSwmiepvreefthe c Conef{ J]ofbenl wsbkly
the regulatory mo-taveing tohfel shatsersifn diewaitnébud t h
step idan twlkeme os puea hia't vé ¢ s cittesr calmsaardaab e caxnie s a
mere penalty with the chara®feristics of regulat

Congress invoked i1its taWitphhiwe ra wihewe gwaianc e anfigz, t h e
1 93t7Th,e Supreme Court wupheld theées NFaAxiapo we 1l a wf ul
6RQJLQVN\ WEBQWWHGI t h s t a nsd i dnegt etrhree nNtFApur pose, t he
“a tax 1is mnot any the tloersy "7 i eacxC cbuercta ufsuver tihte rh acso 1
t hat ftsher eNeFiAs t r at i o ffo brveiqouuisrleymesnut pspl owmeetiraclal ¢ ev e niu e
purpandhe Coutrhe adadx Gprmed ow E@BMomruwe .r ecently, in 20
Tenth CircuwiR]LQVN\phich Gt o hien NFaAnd r eagsi sat rvaatliiodn s c
exercise ’soft aCoinpgaaeesseshal | ésmgguilattihba NPBPAfirearm s
The Tenth Circuit’argpmenedthhe¢ dabcteNdrdonrtes n moder
of aFRQWUROurr ¢ -tWhbhgna sa*Pewen d e f ¢ npdrainntcsi phaaldl y ar gued
because theollMoiertte ¥ gt he, NFtAaxing purpose disappea
only its rétghhldatmnanyder if rugt titétfBailt . atxh e nFeomtsht i i r ¢ ui
decdime create a heightened conpdowtthmhat owadl d equi
require a tax tio ipmtiooidmeg eS unperie nreco viiconmunet,s d 8 € m
6RQ]LONvM\e t her a et o 0] dhigwrtwsesvenmo mat t.#r how s mal]l

Commerce Clause Power

The Constitution gftantrse gidmgree sCso mtmea cpowdrt h for
among theese¢vandl wSt h t*PTe ICodnmaemr,cBani€Cbeeasp.s et ed by
the Supreméeh€@ourzttso Comngaurleastse t hrerebtatedgotoes of

28Doremus 249 U.S. at 93 (“If the legislation enacted has s om
authority conferredbyite Const i tution, it cannot be invalidated because
Aken 974 F.2d at 448 (“The NFA’s regulatory provision need
power . ” Deremus49iUsS gat 93))

239 SeeUnited States v. Kahriger, 345 U.S. 22, 31 (1968%rruled on other grounds Marchetti v. United States,

390 U.S. 39, 564 (1968).

240NFIB, 567 U.S. at 573.

241300 U.S. 506 (1937xee alsdJnited States v. Gresham, 118 F.3d 258, 262 (5th €iR T ) ( “fsle]ttt 1liesd "wet lhla t
the NFA’s registration requirement “is constitutional beca
the transfer tax provision.... Having required payment of a transfer tax and registration as ablkdtion of that

t ax, Congress under the taxing power may reasonably 1impose
(internal quotation marks and citation omitted)).

242350nzinsky300 U.S. at 513%ee alsdJnited States v. Lim, 444 F.3d 910, 912 (7th Cir. 2006) (citing t&onzinsky

and opining that “[i]nherent in the power to tax 1is the pr
impose. Those choices will have regulatory effects in theesthat the more heavily a particular activity is taxed, the

more people will be deterred from engaging in that activity. Yet, the Supreme Court has rejected the notion that the

regulatory character of tax legislation renders the legislation aninvalidexi s e of the taxing power”).

243S0nzinsky300 U.S. at 51:34.

244 United States v. Cox, 906 F.3d 1170, 1-B®(10th Cir. 2018).

51d. at 1180 (quoting the defendants’ appellate brief).
246, at 118183.

247]d. at 1183.

248.S.Const. art. 1,8 8, cl. 3.
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249 seePierce Cty., Wash. v. Guillen, 537 U.S. 129, 147 (2003) (holding that a federal law designed to improve safety
ise of Congre
ion of the Co

on t he

nation’s highways is a lawful

ecxerec

Motel, Inc. v. United Sttes, 379 U.S.241,253,2612 ( 1964) (“[ T]lhe act
Il of the Civil Rights Act of 1964] as applied here to a motel which concededly serves interstate travelers is within the

power granted it by the Commerce Clauso f t he Constituti on.

” Bd121B8,122& d St at e s

(11th Cir. 2005) (listing highways, railroads, navigable waters, airspace, and telecommunications networks as examples
of channels of interstate commerce).

250 SeeUnited States M.opez, 514 U.S. 549, 558 (199%jt{ngtoc a s e s

Recovery Act

upholding

a s a

fede

t
commerce or "apphpdettidng ocahhent decievilng,t epdo sascet si
t r amasnpdo rntoitn g uBInthes dbhsvsitngnehe

ambi

t h

s s’
ngr

V.

valid exer ¢
Commerce Clause power laws regulating vehicles like aircrafts and locomotives as examples of instrumentalities of
interstate commercefBallinger, 395 F.3d at 122(@isting automobiles, airplanes, boats, goods, and telephones as

examples of instrumentalities of interstatenmerce).

251See Lopgsl4 U.S. at 56United States v. Parker, 108 F.3d 28,(3d Cir. 1997) (upholding the Child Support
of 1992 as a valid exercise o

>

f Congress’s

things, the failure to make child support payments is a local activitgtihatantially impetsinterstate commerce);
United States v. Bolton, 68 F.3d 396, 388 (10th Cir. 1995) (concluding that the Hobbs Act, which criminalizes

robbery and

bet ween the
(1976) (“The
firearmthatpre i ously, but independently of

extortion, is a lawful exercise of
repetition, mayhave a substantial effect arterstatecommerce).
2525eel8 U.S.C 8 922;see alsal. Richard BroughtorT;he Ineludible (Constitutional) Politics of Gurk§ ConN. L.

Rev. 1345,1356 (2014h ot i ng Congress’ s r el i ampose firearm reguiationsf: o mmer ce Cl
8GSeeScarborough v. United States, 431
possessed firearm previously traveled in interstate commerce is sufficient to satisfy the statutorily requsred nex
possession of a f i rBarettvmUnhed States,423J:5i2d42( 2131 f el o
GCA provision]
the purchaser’s rec

issue before us is whet

U. S.

her [ a

563,

Congress

pow

)

N

aus

564 (1977)

the manufacturer to a distribut oUnitedStades . Bassn404U.S386,83Be¢ di s
(1971) (“We pgprtaoatedsobveioraeaonflict among lower courts
citation omitted)).

254404 U.S. 336 (1971).

255pyb. L. No. 96351,8 1202(a), 82 Stat. 197 (1968) (emphasis added).

25618 U.S.C8922(g)(1).

257Bass 404 U.S. at 347.
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provision ZKHMQdee tfeirrmeanrem must travel 1in interstat
to appl ¢°Tthoe fCeoluants .ultimately concluttedythat the
felon who passe $had sha@rgavenleed in iffiarstate cor
rejecting ’st hceo ndteefnetnidoann tt hat t he possession 1tsel
interstate commercentltehgeiysQoautrityv ep oiinntteend .t ol n part

concluded that theppogislahevei awstbaty Congress
keep guns ocof bDlosbdewhaenlhaWtdhede mawys nroadt bk tthatst
possess a firearm withoWwtt hHamyomomngeant wr ¢ht et ¢ hs
movement of the gun or adhqupd3 seovnor or with the

Simil a%0WUHWW Y BQlLWBG SWDMEHVCourt analyzed the s
commerce nexus fhat @ECAeprcevimlieawful eforhes of
afel $nddHFRHbYH firearm or ammunition which has bee
interstate orTh€oeugh commtndéR UHPpbllYiHelse ttoe 1t th e
LQWUDYYDiVEH tai ofnf rthanr dvrebelmy hadmspotr¢edt ate
ommerce (e.g., from the man FTahcet uGoeurr tt or etahseo ndeids
he | d@mgudgdempped or transpor“dedoipes htsansaaateth
een cdmplethdYoappfiecearm that already has c¢omj
nd has come t'so srheswc aisne tahte tdheea Iteirme of its purc
I”¥Rinally, the Court commentoad ttohatppilyt empriye tt i
cewpulsd remove from the statute tshepurocshta sues ual
receipt frramdhit haltodal ed ¢sa levtimetwi, o mw,0 uild tchoen t @ ca
ngseceoncer e pwintgh fkker earms out of the hands of ¢
respons?ble persons.

st recently, 8QbWHG®G s6 WIDWIHY ¥ plRipHdenme-a €durt revie
val-itdhaet e GIF SZA, which criminalizeld Zbaepbwusessi
ntained no explicit®®hkeugover nmermtr shad ea rcmunemd r
s
)

Ao R e oo

= o = o o0

session in a school zone may cause violent cr
handicapping the educrnatfieoenas]l pppdaoéamd e whith:

/-\»-;jo»-nz
— o O B ©

2581d. at 34950.

°Id. at 339 n.4 (“In light of our disposition of the case,
findings, Congress can constitutionally punish the ‘mere p
scrutnyimder the Court’s application earlier that year of the
260 Scarborough v. United States, 431 U.S. 563:6641977).

261d, at 575.

2621d. at 57173 (quoting 114ConG. Rec. 14,773 (1968) (statement of Sen. Lorayailable for downloadt
https://www.govinfo.gov/app/details/ GRORECB-1968pt11).

263423 U.S. 212 (1976).

264Gun Control Act of 1968, Pub. No. 90617, 82 Stat. 1213 (1968).
265Barrett v. United States, 423 U.S. 212, 213, 216 (1976).

2661d, at 21617.

2671d. at 22021.

268 United States v. Lopez, 514 U.S. 549, &21(1995).
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(2) s psguwbns t ant i al “sfpirrraandc it ahlr oluggsisocht ot @k poput anceo
costs ‘madud¢c¢dhfed] willingness of individuals to tr
perceivede®bphdbeCamstafrejected these arguments, o
Clause could reach such activity, 1t essentiall.y
constipaweddntahdeercsl i ned to give €WWittthe ufie ddmalli ngo
substantial effect on interstate commerce, t he (
Congsepower under the Cdihbher AetCheausthebecagudat
commercial activity nor contain|[ctde]d ai w eaqmuy rwanye 1
interstat#®Conpgmessesubsequenttly pmewniddd,adhpr g 0 lv
for the possession of a fcregmarei g oaw sshaohme mlt zmas e
that thmovfYéedecentrmerveses aifnt erstat@?Thr sforeign co
amended versiobhecofi bihe¢ bdbthaarguacoonushisatsi t ut i on al
chall®®nges.

Spending Power

Article I grants Congress brgandenalthwaeddgh e o e ne
spendi ndWlhpoimevrotkhing power, Ccomngdietsisoncsanom lfawcreds d
to the states that require those accepting the f
could not directly ¥Smpdl tShie rs tmertteGsocutrlda tpheads fsoer vne.
li mitation¢ss opno wkorn gtroe sast t ach condi t4namgalntyyo t he 1 e
condition

X mus twrbietunhambi guous llya wmaaknetdrlesa s t amalt ¢ he full
consequences ofiacggpfumngsor de

X must be germane to the federal interest 1in t
money 1is directed:;

2691d. at 56364.

20d, at 564 (“Under the t insupportof[the GFBZA], iGodifficult to petcaite anyr e s ent s
limitation on federal power, even in areas such as criminal law enforcement or education, where States historically

have been sovereign.”).

271|d'

27218 U.S.C. § 922(9)(2).

213See, e.gUnited Stags v. Dorsey, 418 F.3d 1038, 1046 (9th 2005); United States v. Danks, 221 F.3d 1037,
1039 (8th Cir1999).

274 Seel.S.CoNsT. art. 1,88

«

cl . 1 (“The Congress shall have power to 1ay
excises, to pay debts and provide for the common defense a
De v. v . Al 1 . for Op8n 8366ie2¥31aR2013)Ifnotifag0OtWat the Spe
broad discretion to tax and spend for the ‘general Wel fare
activitimEUS.519NFTB, (2012) 4&ch appropgate eanditions to federalttaxing and
spending programs to preserve its control over the use of
Murphy, 548 U.S. 291, 296 (2006) ( “Co dishursesfaderdl maneytor oad po we
the States. ”); Sabri v . United States, 541 U. S. 600, 605 (
appropriate federal moneys to promote the general wel fare.

2SeeNFIBp 57 U. S. at 5 3téspéndirgpowar, Congress mady ofiermfunds to the States, and may
condition those offers on compliance with specified condi
the federal Gover nme isee alsBoutkeDak t a oul dDabe¢, i MPpds&”$. 203, 2
Congress might lack the power to impose a national minimum drinking age directly, we conclude that encouragement
to state action found in [23 U.S)).C.] § 158 is a valid use
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X cannoducree ctilp¢i ®etne¢s t o engage in an activity t
ndependentCbms vibolatmident he

—

X cannd&sto bcecoeowcpussag he point at which pressure
compud?§ion
Arguably, t hel mmotsatt igdbiefafni ciusl twhet her a spending ¢
coercive. Two Suprxkpher Cogrthepbaounds within whic

of fer saommkd rgst@RAWK 'DNRWDeY SRPIH e me 10o8udr t upheld a

congressional measure desénginneidmutno derhionfklitnage ea gset a t

eve this resulty, ofofdflgrnaspodiWweodad ttohaei§d
s

To achi

certain federal highway grant fund® I firom state

upholding the s pleomdotmgl cdaditthanst Sab dr etloa tliovseel yo n
small percentage offuddddtahntiied®ontdbfghwhygd as

“relatively mi8ecenadyr agdmadiWd ROOOe)HGIHWYDWLRQ RI
,QGHSHQGHQW % XML VY hYe 68HEH@OkXM Court struck down
Patient Protection and Afafto rpduarbploer tCeadr et cAcwi tohfh o210
fundirmgnates that did not e PmlnidkROChHeI)x% Me di cai d
Coucrotn c Ituthdaetd t he financial condition placed on th
fedMedl fandingegcwhdchg 80 the Court, tsypically t
entire absukdigila ttgou w t *ba ntdh et hhuesa dun 1 #wfully coerci ve.

Constitutional Con&strAdbidtid yort oCRregmud sa:
Firear ms

The Second Amendment

The SecondsAmeddrhedwegbl ated Militia, being nece:
a free State, the right of the p&BpdLeV/WMULFWeRIp ar
&ROXPELD,Y t+HOOHWpr e me Court hel d tshaan tihmed iSwichwmad
right to possess firearfsi ioHQOHWe¢éoBuprtiny Cawft
substantively opined on the Se ddFNRIQDANE I¥d &leWY Rlon e
&KLFDHRt the Second Ametnhdtenhhroinghtthse Fonuootpent
apply t o®Dulre nsgt atthees upcomi hpeOSupheme Co&®dt ke dn, t
review a Second Amendment challengeitlddZa New Yor

276 Dole, 483U.S. at 207211.
2771d. at206-12.

278]d. at205; 23 U.S.C§ 158.
279Dole, 492 U.S. at 211.
280NFIB, 567 U.S. at 588.
2811d. at 581.

282y .S.CoNsT. amend l.

283 District of Columbia v. Heller, 554.S. 570 (2008); McDonald v. City of Chicago, 561 U.S. 7488 (2010)
(“[ O] ur c¢ e n tHelleris] thatathle &acang Amiendment protects a personal right to keep and bear arms for
lawful purposes, most notably forsélfe f e ns e within the home. ”) .

284McDonald v. City of Chicago, 561 U.S. 742 (2010).
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<RUN 5LIOH 3LVWRO&EWMRERDMARRUMNI] ing may provide fu
for Congress in crafting legislation that compor

I mHOtOHU Supreme Court did not elaborate on the f
But a ntuanbeawaoys may bEo ubotpt nFibdrasdt ,f rtohne tChoeur t ¢ o
that the Second Amexnidsmeinntg cionddiifviieddn aal prrieght t o k
lawful pweclpeddESense and hunting, ?Unercepinadt e d t o mi
ur singled out th?e® hhea nAdngewn caasn tpheea pw.ecatpioambet hcaot
e uint-dsfens e®Badgplofue t cl &ffjifkedmobatcsi ghts,
seceoad ®Bme nl enentii ¢t”eidsd nf outr t threlr i“naont nhoi unnge eidn t h
pinion should be taken to cast doubt on 1or
rms by felons and the mentally 1l1, or | aws
S
e
i

h

© = =g

[ T Y o T ¢)

sUoch amdd golwveoa nment buildings, or 1laws 1 mj
commerciathons g I'pert dosfu nfpitridvaerlgns 1,34 wHhwmls .
onally, as for the kind of weapons that ma

opined that’stkovScagerdi Anfdm dnin¢ mtdo 1t ou swee aapto 1
e "t hmte etvh € wi negxk acnoiunritn gi sa p aroniccludshieconC,onear m; t
déd, fairly supported by theahtryiagiodl dangdr o
usual Reapons.

u
t
q
t
0
a
e
h
t
t

d
u

B aBboaap —=g =D o

n€HQOHWh e cir cluairth ecboyu ratpsp thyhignpg ian qtuwor y, dr awn fr
scussH@@GHW ndet er mine whet her 2F iprasrtt,i ccuoluarrt sl aaws
ether the challenged Il aw bur den§Ifs ocpoduurctts pr ot e
next ask whether, wwndescsoméntyypehadfrmwhimdsg const
standar d®Pd datva,ewno feder al o pBSpeeclolnadt eA nceonudrnte nhta s
grouanndys provision BPNonhehGEAsepnWEAMering proposa

£ 289 TARO0T HO T A

= e e

B
e
h

85SeeNewYor k State Rifle & Pistol Ass’>n v.certiantgd—8.f New Yor k,
Ct—, No. 18280, 2019 WL 271961 (Jan. 22, 2019). For more on this litigatiorCB&Legal Sidebar LSB10261,
Supreme Court Cert Grant Creates Uncertainty in Réstier World: Part | by Sarah Herman Peck

286Heller, 554 U.S. at 559 (“It is therefore entirely sensible
the purpose for which the righias codified: to prevent elimination of the militia. The prefatory clause does not
suggest that preserving the militia was the only reason Americans valued the ancient right; most undoubtedly thought it

even more importantforseffe f e ns e and hunting. ”).

2871d. at 629.

2881d. at 62627 & n.26.

289|d.at 627 (internal quotation marks and citations omitted)S o me have made the argument, bor

frivolous, that only those arms in existence in th& déntury are protected by the Second Amendmentd®Veot

interpret constitutional rights that way. Justtas First Amendment protects modern forms of communicatiche

Second Amendment extends, prima facie, to all instruments that constitute bearable arms, even those that were not in

existence atthe i me o f t h see dlscCaetadoiv.lMassdthusetts, 136 S. Ct. 1027,-2842016) (ruling

that the Massachusetts Supreme Court’s conclusion “that st
because they ° wer e inmet oifn tchoemnBoenc ounsde Aanie ntdhnee ntt ° s enact ment

Heller s c¢clear. statement?”)

290 gee, e.gPowell v. Tompkins, 783 F.3d 332, 347 n.8tir. 2015) (collecting cased).Y. State Rifle & Pistol

Ass’n v. Cuomo, 804 F.3d 242, 2 Setalstczeallv.CiyofChagg@d1ir. 2015) (c
F.3d684,701hCir. 2011) (“The [ Supreme] Court Helleswithouted t he Secor
spei fying any doctrinal “test for resolving future c¢claims.

291 See, e.gUnited States v. Jimenez, 895 F.3d 228, 232 (2d Cir.)2&l8ester v. Harris, 843 F.3d 816, 82@ (9th
Cir. 2016).

292 Seelimenez895 F.3d at 232.
293 See generallCRS Report R448, PostHeller Second Amendment JurispruderimpeSarah Herman Peck

s

s
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federal firearmmongs weownhtsvleesrer Cohgoakgafision
within thespabihnmd®@@idddd s u b suerqg useparsu dppeenrcmi stshiebl e wund
Second Amendment

Due Process

Due Process Clause of “4he PpefsbnAmdandmebte p
fe, | iplea 1t twy ,t hooru t p rdar”eT hper otcoeuscsh sotfo nlea wo f due pr
tection of the individuaP*ThPaenProaebst Cdnys
a substantive ,andesparofdeecddalpmdlt cmenproenleentant i
text on firearms regulation if the government
emt g ceagtr,ilghe¢ ptewad artmse uShedeean d®®®Ame pdmpret t y
dreegt , lacPhsear m

I
0
&
n

o B »vw o = 0

gubstanti voef ctohnep oDwueen tPrr olcicthist €k ansese of power
y reasonable justification in tWAsseebVewvenof a
re, a substantive due pr ocee sme avsiuorlea tiinofnr inmagye so c
ndame Rul‘twt hghe. a particular [constitutional]
xtual source of constitutional prot’btckeon agai
e Second®Anheantd mhennetn,d me nt , mnot t Hseu bnsotraen tgievnee rdaule
ocmsst be the g'wiuder RPHAre caowsadli ynzgilnyg it appears t
dgoverdmpnra vpecer son of the righet potkawpgahndebadhd:rt
verly fsetdreirnagle nfti +ehe msomehsane sfcanstviaetwingat

2%4\Wolf v. McDonnell, 418 U.S. 539 (1974).
2% Cty. of Sacramento v. Lewis, 523 U.S. 833, 8465(1998); United States v. Salerno, 485\139, 746 (1987).

2%SeeWa s hington v. Glucksberg, 521 U.S. 702, 72® (1997) (“[T
process jurisprudence . .. has been a process whereby the o
FourteenthAmendment—never fully clarified, to be sure, and perhaps not capable of being fully clarifiade at

least been carefully refined by concrete examples involving fundamental rights found to be deeply rooted in our legal
tradition. ”); DR2dF8d5r9, 59K(6th Giri 2018n(explaining tlBaBsubstantive due process claims

may be brought for “deprivations of a particular constitut
297 SeeSpinelli v. City of New York, 579 F.3d 160 (2d Cir. 2009) (engaging in due process andlgiteaevocation

of gun dealer licensejee alstNi c hol as v. Penn. State Univ., 227 F.3d 133, 1
that falls within the ambit of substantive due process may not be taken away by the state for reasons thairgre arbit
irrational, or tainted by improper motive.” (internal quot

Columbig2 0 6 F . Supp. 3d 583, 604 (“As an initial step for both
however, plaintiffs mustllege that the defendant deprived them of a constitutionally cognizable liberty or property
interest. ”).

298| ewis 523 US. at 847.

29 Seelindsey v. Hyler,—F.3d—, No. 1727074, 2019 WL 1246822, at *4 (10th Cir. Mar. 19, 20k also

McDonaldv. CityofChi cago, I11., 561 U.S. 742, 778 (2010) (“[I1t 1is
Fourteenth Amendment counted the right to keep and bear arms among those fundamental rights necessary to our
system of ordered liberty.”).

30« A we l 1 rlidagheihganecesdary kbithe security of a free State, the right of the people to keep and bear
Arms, shall MmStCoNbTeaméndIlf.r i nged. ”

301 Albright v. Oliver, 510 U.S. 266, 273 (1994) (internal quotation marks and citation omgésdlsdGardner v.
Vespia, 252 F.3d 500,501tCi r . 2001) ( “Where another provision of the Co

source of constitutional protection, a court must assess a
moregeneal ized notion of “substantive due process.’ The thrus
right to bear ar ms, and Second Amendment jurisprudence pro

quotations marks, citations, andeaéition omitted)).

Congressional Research Service 32



Federal Firearms Laws: Overview and Selected Legal Issues

analysis would be the Second Amendment rather th
Process$? Clause.

St,ilDhe Processe@Qlhatshe Lhwvarfripaedswatsh adequate

procedures when depriving theih§p pac ecdounrsatli tduutei o r
process imposes constraints on goveélrihwernttyal deci
‘propemt gwietshtisn t he meaning of t heAmRwumed W¥macess Cl
E x a mipnri oncgedduver aplr ocessstepoliwvnguiayt wbirst, a cour f
gover hmsnint erpfreortebdc bveidtthy aor ‘P ope hxtycoftfeerdkesrtal

firearms regulations, at least two constitutiona
fundamental Ilibestyightetoskeep angebsen ar ms, g
Amendment (1i.e. ,andcdepftrsisgehstr mso fpourr clhaawfeul pur pose
property 1interiessstueidn fai rgeogvrgmdh micinet e pe e KIoln wh o s e
license is revoked by the government)

If the government has deprived a persoamamtf one ¢
as k, secondovwhambmtddehiedi ng whether to make the
constitutionall YAdeffuiadice nltueblpy oxed@Ewe sgeesn erat i c e
deprivation and an opportuithlty st comsthd¢artrd omaf or
requirement, the Supr ¢fnee xCiobulret asnady sc,a lilss mfeoarn ts utcc
protections as the ’p4Arctciocrudlianrg 1syi,t o shtei @rmp pdeoma n dast.
i.e., the type of notice, the manner and time of
identity of -tviel ldewarsyi omamsackd ron t he¥®Bopeci fic cir
determine whaldpbecedplteedshoua deprivation of a
interest,t hceo ubratlsmmdpilpdl GRWKH AV Y X{DIGIUL GO st requires
courts to weigh three factors: (1) the private i
derpi vation of that interest throuvghi n¥erpstocedur

325eeTuraani v. Sessions, 316 F. Supp. 3d 998, 1011 (E.D. Mi
claim, which is best under st oo d-daydelayfor & firearmsplrchasa eequitedie nt ¢ h a |
under 28 C.F.R. § 25.6(c)(1)(iv)(B) for when the FBI does not immediately determine that a sale should proceed or be

denied); Second Amendment Ar ms v. City of Chicago, 135 F.
firearmsisa Second Amed ment concern. ... As such, this portion of PIlai
di smissed, as Plaintiff must pursue th[at theory] wunder hi

Authority of N.Y & N.J., 843 F. Supp. 2d 473,48 ( D. N. Y. 2012) (“Because Montalbano ¢
Second Amendment rights have been infringed, he cannot establish that he has been denied substantive due process son
the basis of any alleged arbitrary action by the defendant

303 Mathewsv. Eldridge 424 U.S. 319, 332 (1976).

34SeeAm. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 59 (1
454, 460 (1989); General Elec. Co. v. Jackson, 610 F.3d 110, 117 (D.C. Cir. 2010).

305 See Sullivan526U.S. at 59Thompson490 U.S. at 460; Colon v. Schneider, 899 F.2d 660, 666 (7th Cir. 1990).

3%Kerry v. Din, 135 S. Ct. 2128, 2144 (2015) (“Due Process
adverse action, an opportunity to present relevant proofs and arguments, before a neutral decisionmaker, and reasoned
decisionmakiBg.” o;f EMdavrxel and Louder mill, 470 U. S. 532, 542
process is that a deprivation of life, liberty, or property be preceded by notice and opportunity for hearing appropriate

to the nature of t Imarksandcitatioomiftddy).t er nal quotation

307 Morrissey v. Brewer, 408 U.S. 471, 481 (1972).

3%SeeBell v. Burson, 402 U.S. 535, 540 (1971) (“A procedural
not necessarily satisfy procedural due process in every ca
309424 U.S. 319, 334 (1976).

310Nelson v. Colorado, 137 S. Ct. 1249, 1255 (20M8thews424 U.S. at 335.
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Accordingly, although substantive due process co0
with the Second Amendment ¢ oncmepronnse nitd eonft itfhiee dD uaet
Process Clause raises independent considerations
proamasysred evant to congofssceconomlhmapsrdsesubt iiom ¢t |
revocation or inabow,jtpyutohaode¢ 2>taccacnddicreamlsyk,i t ©®ar
when confidenrtr mgmehiisdiomsgimeg s wkmete pt on mind the st
and proceduraend froevumkhitlmgcreinsmg t o ensure that due

Federalism

Th€Eonstitut sons gesttamladfS hdualbestolvetrte gNdtyi amalwha r
Government have el ements orfe sspiltedrr.e ii gnrsttya ntchee, o thlee
Constietxpliently grapbowecertoAffo hagntd sthilhrdm vieeser ve
all other legislative Botwkrshdoffeddhralstgdesr nme
states regdmd et Wa rfemadenpapkisessmul arly inform this
policymakitrmg mpalee mmtmann eenrd ngntdioctrines.

Theoreemption doct Coms t d&¢ tStuyper se mfagrcopnkl @tlchlensr e s t h a't
““he Laws of the United States®™™Congethablughe t he
l e gi sllaawtfeunlalcyt ed pursuant taocomnp tiagadtheoemphtdpt sourc
“preédmpiavalidat®T)h es tSautper elmew.Court has articulate

operates “GQongroelslsowsnacts a |l aw thatonmpoiseataeecst
actors; a state law confers or imposes restrictdi
the federal law takes prectdaenoe¢ hgndlwohesstate |1
stat ¢ hfeceadnedr al governmemet, abghétafhdr éhembheate and
federal measuresi sbaeamfrleis®td waeitdhteh ec ofnefdleftcatl gover nm
Notwithstanding the heuvpondmaany eefr bfiaggdsel it ahlte r lifaewd, e rta
governmantreftdm re gWThe ihqdtithhde nesxtparteesss.i on o f a

311 See, e.gl.etter from Karin Johnson, Director, American Civil Liberties Union & Christopher Anders, Deputy

Director, American Civil Liberties Uon, to U.S. Senators (June 20, 2018)ps://www.aclu.org/letter/aclletter
urging-senatorssote-no-cornynamendmentt 749-andfeinsteiramendmen#t720hr (urging Senate to vote against

proposed amendments to appropriations bill that would prohibit certain firearms transactions for persons who had been
placed on the “No Fly List,”uaeguifog phatciffgthhpeoseoenl pnbt
high risk of error” without adequate procedural safeguards
312 Arizona v. United States, 567 U.S. 387, 398 (2088 alsMur phy v. Nat’>1l Collegiate At hl et
1461 , 1475 (2018) (“The Constitution limited but did not abo
residuary and inviolable sovereignty.’ Thus, both the
and thatiswhyoursystm of government is said to THEEEDERAISTN® 89, “dual sover
JamesMadison)).

313 Murphy, 138 S. Ct. at 14736.

3145eel8U.S.C8927 (“No provision of [chapter 44 of Tpatle 18] shal
of Congress to occupy the field in which such provision operates to the exclusion of the law of any State on the same

subject matter, unless there is a direct and positive conflict between such provision and the law of the State so the two

cannotbe¢ conciled or consistently stand together.”).

315U.S.ConsT. art. VI, cl. 2;see Murphy138 S. Ct. at 1479.

316 Murphy, 138 S. Ct. at 147®neok, Inc. v. Learjet, Inc., 135 S. Ct. 1591, 1595 (2015).
317 Murphy, 138 S. Ct. at 1480.

318 Arizong 567 U.S. aB98-99.

SO9Murphy,1 3 8 S. C tThe anticommahdeéring(ddctrine may sound arcane, but it is simply the expression of
a fundamental structural decision incorporated into the Constitiorithe decision to withhold from Congress the
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damental structural deci”$pohi mibofimdhobedd yi, nt
l titdoi nwgi t hhold from Congress the Power to issu
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v, Congress @aamprotticdudact mehos usteat a7t
oyees, or those of its polit*##cal subdi
he federal segdvyomnmanc’PAdmgn acewpu lathv,s b i
al government cannot Trequire the states
g imEULQW] Y 8QLWHG 6\KDaWtPM pr, e me Court s-truck dowr
mma n dé@a ticreigntea i n i nt er i m p r®3Thies iroenlse voafn tt hper oBvrias
quired state and local law enforcement officer
d gun p?iTrheeh aCsoeurrst. hel d that a federal mandate

ement to perform backgroundvechtaekedon prosop
itutional pbyncopdesi ptfiofd dtelBtad Setdandr ewac t 1 y

al reg®latory scheme.
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elect Legal ItdGowmegsr efsosr t he 1

ral firearms regulation has been a subject of
pos al si nhatvhel sb eaennd. Sppased e Comzgsesfederal firear m:
fagctidte¢enopieno ¢trheey t ment ofzepdrsonshpoyhdtrrenr m

tet hgorsaseak restr ilcateivonncse ronni ntgh et hfee, dpeorsasle s s i o n
e o forf itrheearemxspansion of background checks for
roaches, viar itowsn,comrsdmptut Comalkceagnsse tsit ti wtnisqg n a In
hooitggislatandnwhet¢hemat h ecropnrpooprots ewdi tnhe atshuer e s
ond Amendment and othkirs coascstiomtdionalts consge
gmasdsipaoposabsinebdt cdrear mP, background ch

articumarafdre@acesasuctroimeast i (ce .ag.s,asusl ¢ mkwkegampcoenrss, ) ,b
nd ed”’fdwsgd identifies related constitutional
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3PPmited Firear ms

Under the Undetectable Fire¥#fms Aoty ofr 5988t oUFA
manufacture, import, sell, ship, deliver, posses
removal of grips, stockso)y aaldrkonagh zmetes]l, dest amotto
any major component of which does not generate a
xray machines ¢ omn%dThheys eu sperdo haitb iatiiropnokratgsr.€t ve out o
increasinge u®dioorfr olsiigvhet pl astics as-a substitute

powertoissue r ders direc)tly to the States.?”
320|d_

8211d. at 147677.

322|d. at 1478.

323 Printzv. United States, 521 U.S. 898 (1997).

3241d. at 90204.

325|d. at 93335.

326 Though the UFA is subject to a sunset provision, it has been repeatedly extended, most recently through 2023. Pub.
L. No. 11357, 127 Stat. 656 (2013).

32718 U.S.C. § 922(p)(1). The statute contains various exceptions, such as for firearms manufatsotkt an
exclusively for military or intelligence agenciesee id§ 922(p)(2)(6).
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328 H.R.ReP. No. 100-612, at 23 (1988).

829E.g, Chloe AlbanesiuDbama Signs Bill to Extend Ban on Plastic GREMAGAzINE (Dec. 10, 2013),
https://www.pcmag.com/news/318758/obasignsbill -to-extendbanon-plasticguns(pointing out concern of some

nt manufacturing would lead to the prolif

the prohibitiomsintintget dJdMnp ocltadt g yomantdonit t
has prompted concern about a new wave
with the statute ¥AdhopgblFdlfakkampie w©OHie :
h “lai arhpaitsatrotl h ehplednswefi@er fwr slt3 dbiys s e mi nat e
Dastpowputodt e dandd rBedcfoirrdi ng to media
gn for the -plriibnetriantgo ro fa lal ofwsn cftoiro ntihneg 3p0 s
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fi

t is included specific®#Ihyothemalwordkse
evance of sh€fusteebnhbl otk bpaodt tahcetiofirist g a r
operable and concealable plastic fire

respect to Defense Distributed sopnelciinfei cal |y

t 1

ngfforts to shat?Moistts rfcicleams loyn tahdeidretradn d-t
bar
avaifableheoendumation of th¥Newgothglkaswsui
d0smpcaonnyt i msu itmg sepfrfecardt me¢ s aldes ¢ ghsr d oar manohlmha ve
itutional questions without dmeasny dmewer s,
ech protections extend to compusecactpdet { whi c
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d witshmmkee ihgngli spute pPpvyemnmteids gami fadeconaat
i y incompl et e pirhontde cTtditognrse sosfe st hhea vIEF Ac, o ntshied
s
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lation addres spirnign ttehd ghmnl ifnied ssspspseimakint woodf 33[D
t hemsel ves -PrFionrt eidn sGuann cSea,f etthye AlcD of 2018
whi m

w
t h

Members of Congress thdwoopghAaAledntfoarnplastdangamsesuswith remo

330 SeeAndy Greenberg7 KLV LV WKH :RUO G fRfindd GUWFoREER(NAY B, Q013),
https://www.forbes.com/sites/andygreenberg/2013/05/03&kse-worldsfirst-entirely-3d-printedgun
photos/#a6812ed4197e

331 Id.

332 jtigation in multiple jurisdictions has mostly centered on conflicting iaistrative decisions concerning

application of the regulatory regime that governs the 1mpo

current Congress would address the Trump Anrsfidmihes t rat i on’

Department of State to the Department of Commerce, which could potentially reduce congressional oversight and
create other logistical issuedeeStopping the Traffic in Overseas Proliferation of Ghost Guns Act, S. 459, 116th
Cong. (2019). Fomore detail on the applicable regulatory regime as it relates to ongoipgr®d gun litigation, see
CRS Legal Sidebar LSB10198D-Printed Guns: An Overview of Recent Legal DevelopmbgtMichael A.Foster

3%3SeeWa s hington v. Dep’t of State, 318 F. Supp. 3d 1247,

334 0One federal district court in Texas assumed in a 2015 order that the First and Second Amendments would apply to
the company’s e -Printedgursfileson thesintesnetienonethebess,3the court concluded that, based on

S

126 -

the goverdmemmts intgmwiest in controlling such information,

regulations was wunlikely to succeed. Defense Distributed

2015).
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Background Checks

The 'CTdbagress began with a push in thé#THouse to e
House bill were passed in February 2019: (1) H.
2019, yh.nRl. (12t h2 Enhanced Background Checks Act o

If enacted, H.R. 8 would expand ackground checl
nohFLs, subjecetx cteop*t(indummsd.ma tlead bill has been intrt
Sen¥¥On.e question the bill raises is whether it

S
S

3353, 3304, 115th Cong. (2018). Subsieely identical legislation was introduced in the House of Representatives.
H.R. 6649, 115th Cong. (2018).
336|d_

3¥’SeeGhost Guns Are Guns Act, H.R. 1266 firearmraisesharelatech g. (2019) .
issue, also addressed in soofiche bills that address 3printed guns, concerning the spread and commercial sale of

firearm componentkitsand€oa 1 1 ed “unfinished” firearm receivers that are
seriatnumber requirements of the GCA. Thoughthe GGA de f i firdatmi oac |l el easa “t he fr ame or r e
a weapon, ATF has long viewed unfinished receivers that ha
outside the scope of this definition, meaning that such items need nothesiméth identifying information and may

be sold by unlicensed individuals. ATB,UH 3 " RU 3XQILQLVKHG, UHFHLYHUV LOOHJDO™"

https//www.atf.gov/firearms/qa/ar@E2%80%9C80%E2%80%90r-%E2%80%9Cunfinished%E2%80%9D

receiversillegal (last visited Mar. 14, 2019). Some perceive this as a loophole in the law that may allow persons who

could not legally buy a completed gun to producertben.E.g, Sari Horwitz, yf8 QILQLVKHG UHFHLYHUV 1 D JXQ S
is sold separately, lets some get around the \&asH. PosT (May 13, 2014),
https://mww.washingtonpost.com/world/natiorsacurity/unfinishegeceiversthatcanbeusedto-build-gunspose
problemsfor-law-enforcement/2014/05/13/8ec39ed®&5111e3bdat

9b46b2066796_story.html?utm_term=.f07a1273eed5

338 3D Firearms Prohibitions Act, H.R. 7115, 115th Cong. (2018). H.R. 7115 also included an advertising prohibition
and serial number requirement.

3393, 3300& H.R. 6643, 115th Cong. (2018). A bill introduced in thet B®ngress would similarly address the

perceived loophole in the UFA by establishing that a firea
than major ¢ o mp othings Undetettable mirearmas Moderhization Act, H.R. 869, 116th Cong.

(2019).

340PLASTIC Act, H.R. 7016, 115th Cong. (2018). H.R. 7016 would also have established a task force to study and
address various issues related to the potential proliferati8b-pfinted guns and componenitd.

341 SeePress Releas€ongressman Mike Thompson, Chairman Thompson Joins Democrats and Republicans to
Introduce Bipartisan Background Checks Act of 2019 (Jan. 8, 206t83,//mikethompson.house.gov/newsroom/press
releases/chairmatmhompsorjoins-democratsandrepublicango-introducebipartisan

342 Bipartisan Background Checks t#af 2019, H.R. 8, 116th Con§.3 (2019).
343Background Check Expansion Act, S. 42, 116th Cong. (2019).
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CongsedAsticle Ispeweobpmpahlyenlgi Ebnstitutional aut
speci hyAwhicle I power Congresbsutthe bnbbkmag be s
attempt to esxcemmesecplatgeewsgsh the biolrld does not
FRPPHWUtFHer GCA provisions | a€kmmaC€CleaxifRCcouer t st extu

reviewing other federal firearms law without a t
distinguishing them from the/REMAczaomdpaoagd gsstar
constitutionality of H.R. 8, as madepvefmd omact me
the ability to distinguish it FfRSHh the flaws the
H. R. 1112 wouvdadl‘hentaad] tphpo sdbsagt d al l ows an FFL to
firearm when the NICS chetchkibdhamsna®®Thédalml lcompl et
provides a mechanism for a transfer to occur 1if
NICS system on whaent hedani oa pprocmeesde dvittthansaction
day¥&lf the transferee wishes to proceed with the
petition (elecdlhaond cmdilly) otro vtilae fAtrtsdrney Genera
transfentededaessende or she is prohibited from a
provided within 10 business days, the FFL would
committee report accompanyingatyhepebiiloldsappdargs itn
succession rather than concurrently (3. e., the ¢
Because the bill potentabaldlmpgcontdzdal ap aos 2Det
there may be questisopnnrnsaheaue wheethwvedthdsqupte
process d4dmvrmhdephovation of a constitutionally i
temporary deprivation (i.¢e.,-deli emaswdabciulri ty to po1

EHIRUKB i r ¢ a raam smfaeyr tbheed ttro t he prospective purchase
tasked with det edrempirnivmg ivohameph aqrancogeoodsietndg sn g s t hat t
pl aRIWHWPer son has been deprived -—affea constitutio
const iltyu tpieornmils si bl e. Typically, due process r1eq
to be heard before the deprivation of-a protect e
deprivat i*8Bu th etalrei ngwpreme Courtckassinewbguohze¢dei

3441d. (constitutional authority statement).

#5Seeegl 8 U.S.C. § 922(o0) (“Except for as ppeosonitodrandferi n par a gr :
or possess dd.8A22Kixnaggwn); (“It shall be unlawful for a per
to a person who the transferor knows or has reasonable cause to believe is a juvenile ahiddd§@22(x)(2JA)

(“Tt shall be unlawful for any person who is a juvenile to

346 See, e.gUnited States v. Rybar, 103 F.3d 273, 282 (3d Cir. 1996) (distinguishing the GFSZA, which banned

firearms within “a dmeamétmgfaldeaggnlighdeley etfdelcd voena commerc
machinegun ban, which “regulates possession of a class of
and so “Congress could reasonably &ianofemacbineguns willhavda t hat such
meaningful effect on interstate commerce”).

347 Enhanced Background Checks Act of 2019, H.R. 1112, 116th @&n(R019).
348|d_

3494 Rept.No.11680 2, at 2 (2019) (Committee Repor tptatesThe report’>s *

The bill provides that if the NICS system has not returned an answer to the licensed firearms dealer
within ten daysthe prospective firearms purchaser may file a petition with the Attorney General

for review.After another terday periodhas epired, the licensed firearms dealer may sell or

transfer the firearm to the prospective purchaser if it has not received a response through the NICS
system and the dealer has no reason to believe that the purchaser is prohibited from obtaining a
firearm urder federal, state, or local law.

Id. (emphasis added).
350 SeeCleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985) (describing the opportunity for a hearing before
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gover tnuesntt act quickly, or where-dietprwowmltd olme 1 mp
procesdse,prpiovsatt i on process satisfies ®he requirem

Concealed Carry Reciprocity

Somde mbers of Crompasesd theaasumpes that would requi:
concealed carry privileges afforded by other st a
Reciprocity HKcR,tolde8 2Moln9c,e aalnedd Carry Reciprocity

would allow persons who are eligible to carry a
a handgun in ot her =satrartye sr etghiante hfmaviteh talu ¢ciornecre@asl ikcdde
diferences’elingihbelstayteequi r**Bnetnlt sbiflolrs cpwmrcpearl te d
preemptsstoteal wWhhge tdheegrr etehse.s e preemption provis
be valid likely wildl depend eaim r choentdhearrd ]t hoen bpirlilvs
entities ... a federal”irieght ctorgngaegga icwncent ® i
“Subject only to ce&¥tain (federal) constraints.

H.BR&1lso cont#saiins px owiiwiilon that would authorize
any person, state, or local goveammenti ghtt ittlyat b
bill e $%Batkclaiusshee st.he bil It astBebskv e hbh a Ame g@®men t hie mm
from suit in federal court, several questions ne¢
Eleventh Amendment i1immunity the bill 1is 1invoking
Amendment as tshoeu rccoen sotfii tauuti ihoorpablhk ¥ 5 bE kbt het i nvoke
Cong semfsorcement power under Sect.iSemrthiome Fdafvet loe
the Fourteenth Amendment enaBleveffohgAmendmentbr

a deprivation of a significant peBrgcessClause nterest as a “roo
351 Gilbert v. Homar, 520 U.S. 924, 930 (199i1) Homar, for example, the Supreme Court tolerated a-paspension
hearing, recognizing the state’s interest in quickly suspe

against the officedd. at 93236.

352 Constitutional Concealed Carry Reciprocity Act of 2019, S. 69, 116th Cong. (2019); Concealed Carry Reciprocity
Act of 2019,H.R. 38 116th Cong. (2019).

353 CompareS. 69 (proposing torpempt only state and local eligibility requirements to possess or carry a concealed
handgun but otherwise requiring all concealed carriers to comply with other state or local limitationsézen,

person may carry the handgunjjth H.R. 38 (proposig to preempt all state laws related to concealed carry except for
those that allow private persons or entities to restrict possession of concealed firearms on their private property or those
laws that restrict firearm possession on certain-stateed prperty).

354 SeeMurphy v. NAACP, 138 S. Ct. 1461, 1480 (2018).
35HR. 38

%The Eleventh Amendment proclaims that “[t]he Jnddicial pow
to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or

by Citizens or Subj b.6.Constamiench Xl.jtgeleralty shielgdastatiantcelsu.d’i ng an “ar m”
of the statesuch as state agencies and state officials acting in their official capacities) from suit in federailesart

that state consentSee, e.g$Sossamon v. Texas, 563 U.S. 277, 284 (203&inole Tribe of Fla. v. Florida, 517 U.S.

44,54 (1996); Peirlcv. Ind. Univ:Pur due Univ. Indianapolis AthletButcs Dep’t, 5
seeMCI Telecomms. Corp. v. lll. Bell Tel. Co., 222 F.3d 323, 337 (7th Cir. 2000) (listing the exceptions to Eleventh

Amendment immunity). Eleventh Amendmémmunity does not extend to political subdivisions of a state, like

counties or municipalitieSeeMt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977); Pittman v.

Or . Emp’t Dep’t, 509 F.3d 10 édw, 286F03d 179, {8B4t(4th CiE.i2002). 2007 ) ; Kit ¢

357H.R. 38(constitutional authority statemenT)he bill also invokes the Commerce Clause as additional constitutional
authority. But Congressannot use its commerce power as a basis to haul states into feder@eaiat. Office for

Protection & Advocacy v. Stewart, 563 U.S. 247, 254 n.2 (2011); College Savings Bank v. Fla. Prepaid Postsecondary
Educ. Expense Board, 527 U.S. 666, 67299); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 72 (1996).
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i mmunidgh thegi sl ation designed fso pernoftBercctei otnhse. F o
And Stehceond Amendment is made enforceabl® on the

If Congress, indeed, inteadsecdondngwketions ISazicga
legislation designed to remedy ort dweotuelrd sbtea tae vi
permissible e XserSceicstei oonf F(Govneg®®Péensflso n s s memnh gp o et

Congress could 1 aiwfnu lFliyv ee xpeorwceirs et oi tesn fSoerccte vi ol a
Amendment rights, a third question would be whet

to carry a c-omm eciaslseude htamadtgumas di vided the feder

Ment al I1]l ness

As descewiibadlpyrg a bp ¢andsjound iwchaet nelida da S’beaf e ct i v e
“‘committed to dimehatantednbyifeadenal law from tra

receiving fireBmshoregmmanot yoand jedimsial inte
have focused foonr dtahtei sn eoend bfyorana aut horitative bod
an adjudicative hearing, as broader interpretat:ii
Second AmendifENmetv ecr ot nheeel rems si-¢ vtehne cpornoshtitbuietsi on ar r o wl
been criticized in some quarters as Wocomstitutdi
stigmatizing mental illness and unfairly paintir
be victims tohfanvipoel i#®phé¢tt tcortdomea me ti me, some obser
response to past massst rslhcomoettisn gosn, pcoaslsleesds i foonr oefv efr
ment a¥®Fygrilts ‘pPlorntgr etshse clolnS5s i dered bills that wo

3%8 See, e.gColeman v. Court of Appeals of Md., 566 U.S. 30, 36 (2012); United States v. Georgia, 456 U.S. 151, 158
59 (2006); Mich. Corr. Org. vb6th@®GIi20M). Dep’t of Corr., 774 F

359 SeeMcDonald v. City of Chicago, 561 U.S. 742 (2010)MoDonald a majority of the Court held that the Second

Amendment applies to the states via the Fourteenth AmenditieBut there was not a controlling opinion as to

whethertheg ht was applicable through the Fourteenth Amendment s
Immunities Clausdd. Four Justices held that the Due Process Clause provides the constitutional basis for applying the

Second Amendment to the staties.at 791.\Whereas another Justice, concurring in the judgment, concluded that the

Privileges and Immunities Clause provides the constitutional supaat. 778 (Thomas, J., concurring).

360« T F] or Co n g rb5gitsmust idemtifyicanduot kansgigssing thefot e e nt h Amendment ’s subst a

provision, and must tailor i1its legislative scheme to remed
Educ. Expense Bd. V. College Savings Bank, 527 U.S. 627, 639 (1999). And when enacting measuresg thenfor
provisions of the Fourteenth Amendment, “It]here must be a

prevented or remedied a n8eeGityhotBoene ¥.irloresa521oUpSt 5O 520 @997).h at end . ”

361 ComparePeruta vCty. of San Diego, 824 F.3d 919, 927 (9th Cir. 2016) (en banc) (holding that the Second
Amendment does not protect carrying a concealed firearm in pukiib)\Wrenn v. District of Columbia, 864 F.3d
650, 667 (D.C. Cir. 2017) (holding that the right torga concealed firearm in public is a core component of the
Second Amendment).

362|d. § 922(g)(4).

3635ee27 C.F.R. § 478.11 (requiring formal adjudication or commitment); United States v. Mcllwain, 772 F.3d 688,

696 (11th Cir. 201lthpofrecoghiafngwhept henar yome authoritativ
about the defendant’s mental i1illness”); United States v. M
(collecting cases); Franklin v. Sessions, 291 F. Supp. 3d 705, 716 P&.R017).

364 SeeAlan R. Felthous & Jeffrey SwansdProhibition of Persons with Mental lliness from Gun Ownership Under
Tyler, 453.AM. ACAD. PSYCHIATRY L. 478, 47879 (2017).

365E.g, Liza H. Gold & Donna Vanderpodlegal Regulation of Restoration Birearms Rights After Mental Health
Prohibition, 46 J.Am. ACAD. PSYCHIATRY L. 298, 306 (2018).

366 SeeArash JavanbakhMental illness and gun laws: What you may not know about the complekities
CoNVERSATION (Mar. 1, 2018)http://theconversation.com/meniihessandgunlawswhatyou-may-notknow-
aboutthe-complexities92337( r e porting Presi dent Tdremmipementallydl) 1 s for guns to
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and narrowed the existing firearm prohibition. S
adopted the narrow understanding that an adjudic
prohibition must stem“fdjdmea thioadytdeerr aonrd efaihnadhign g ¢
the order or finding may ¥ Ommhese lemngliy lattieomp ovroantl y
added temporary firearm prohibitions for persons
a risk of danger to others.

Apafrrtom constitutional and interpretive 1ssues,

of collecting comprehensive mental health recorc
contending that ¢lheod2d0udlgd Vhiarvgei nbicaw nfacshp t ded i f t
state mental health &@%Qnuedicchaatliloenn ghea ds pbeeceinf irce ptoor t
health records i1is that many such records are hel
patient information mmuttt oetmhe nHeohtth demdsunmndnopar
Accountabil i%FVo Aco ml¢ dd PAK)s perception, the Depa
Services i1issued a rule in 2016 that expressly al
informationredhbywHEPAAotve NICS or to3Asother en
noted above, Congress has also sought to 1improve
through NIAA, which (among other things) funds s
and comple’e reporting.

NICS reportingcofdmeatathbefitdbrak level has rai
Al t hough federal agencies are generally requireoc
background check purposes, NIAA makesQRWear that
fwmdi sh such records if the relevant adjudication
t o “tbeehabi”imongedt HAddi hiongally, the Department o
( VA), which appears to supplayl tthh er evcaod¥damatjoo rNItCyS
for years provided records of beneficiaries who
financial affairs based on a “WAntdel bymiiaompateh
concern that thieppiavetveteemansuowfathkeyrdright

367 protecting Communities and Preserving the Second Amendment Act of 2018, S. 2502, § 103, 115th Cong. (2018).

368 End Purchase of Firearms by Dangerous Individuals Act of 2017, H.R. 4344, 115th Cong. (2017). Separate efforts
to moderéely expand the prohibition have focused on clarifying that it extends to persons who are involuntarily
committed foroutpatient as opposed to solely inpatient, treatméng., Safer Communities Act of 2017, H.R. 4142, §

401, 115th Cong. (20173ge alsdJrban Progress Act of 2018, H.R. 5164, § 344, 115th Cong. (2018).

369 GIFFoRDSLAW CTR TO PREVENT GUN VIOLENCE, Mental Health Reportinghttps:/lawcenter.giffords.org/gun
laws/policy-areas/backgrounchecks/mentahealthreporting/(last visited Mar. 5, 2019).

370Becki Goggins & Anne GallegoState Progress in Record Reporting for FireaRalated Background Checks:
Mental Health SubmissionSEARCH, NATIONAL CTR. FOR STATE COURTS, & BUREAU OFJUSTICE STATISTICS (Feb.
2016),https://www.ncjrs.gov/pdffiles1/bjs/grants/249793.pdf

87145 C.F.R. 8 164.512(k)(7). The information that may be reported does not include diagnostic or clinical information.
Id. For more information on the interaction among NICS, HIPAA, and state lawgR8eReport R4304Gubmission
of Mental Health Records to NICS and the HIPAA Privacy Ruderdinated by Edward C. Liu

$72pub. L. No. 11a180, 122 Stat. 2559, § 103 (2008).
8731d. § 101(c)(1).
S74FBI, Active Records in the NICS Indices by Statgps://www.fbi.gov/filerepository/activerecordsin-the-nics

indexby-state.pdffview(last visited Mar. 6, 2019) (reflecting that of approximately 250,000 totatdedmm federal
agencies, the VA has submitted over 246,000).

37538 C.F.R. § 3.353(a); Definitions for the Categories of Persons Prohibited from Receiving Firears@51B%F62

Fed. Reg. 34,634, 34,637 (June 27, 1997) (codified at 27 C.F.R. pt. 1 #}plased previously, pursuant to NIAA,
beneficiaries must be notified of the ramifications of mental incompetency determinations and be provided a means to
pursue administrative relief. Pub. L. No. 1180, 122 Stat. 2559 (2008).
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howevert,hel cidnttrooducti on'®©dngdtelga s lhwadeialsdn richat he 11
veterans for whom fiduciaradpudireadppoantadmanta
de f e’acutnilwesjsudi ci al aut hority“has issuscthe d eam omr desr

to himself oA efrisneallf rowl eo tphuebrlsi.s hed by the Soci
(SSA) in December 2016, which spefidiedbsimiiyar
program beneficiaries who were appointed a repre
through a Congressional R¥view Act resolution ea

Particular Firearms and Accessories

Numerous proposals hate bemnt mpdeeceapendt hheyabr
certain kinds of firearms and accessories. For e
of s e mi &austsoammltti’tvaeragpgpancsi,t y ammunition feeding de
sto€bkamnvers dliy,] sothhmevre proposed decreasing regula"
There has been continued interes¢fasismutlitghtening
weap¥since the 1994 bSaonmee xppriorpeods ailns 2s0e0edk. t o rein
uponotmerfassauCowgnopon ban.also considered bri
semiautomatic fi-séearfmgsnhd®hAa FbFrummotsheedre, me .

Members of @Gowmpwmessd haoavenake it wunlawful for an
pesron under 21 years ol*%%ceurer¢ntihy,scampaneomagd cl §
purchase such *Bandmrisngdg rtohme amo FsFds si on of these k
by a subset mayaihse pOSpadmd i Amewmdmeas tghhe se A toarst,

376 SeeProtecting Commuties and Preserving the Second Amendment Act of 2018, S. 2502, § 104, 115th Cong.
(2018); Veterans 2nd Amendment Protection Act, H.R. 1181, 115th Cong. (2017). Th@dridiess also considered
legislation that would have codified a detailed processforV*  me nt al defective” deter min
other things) the government to prove “by clear and ¢
Veterans’ Second Amendment Rights R &K) bndRutchasef Fitearms o f
by Dangerous Individuals Act of 2017, H.R. 4344, 115th Cong. (2017).

377Pub. L. No. 1188, 131 Stat. 15 (2017). Legislation introduced prior to the Congressional Review Act resolution

would have established that an SSA deteation that benefits should be paid to a representative payee would not be a
determination of “mental defective” status for purposes of
Rights Protection Act, S. 202, 115th Cong. (2017).

378 The term "assault weapon ban" was generally used to describe the Public Safety and Recreational Firearms Act (part

of the Violent Crime Control and Law Enforcement Act of 1994), which establisheg/@at @rohibition on the

manufacture, transfer, and gession otertain"semiautomatic assault weapbrias defined in the gcand large

capacity ammunition feeding devic&eeP.L. 103322, 108 Stat. 1796 (1994Lhristopher S. Koper, Jerry Lee Citr. of

Criminology, Univ. of Pa., Updated Assessment offfederal Assault Weapons Ban: Impacts of Gun Markets & Gun

Violence, 19942003, Report to the National Institute of Justice, United States Department of J{2004 %
http://tinyurl.com/ycmageqleThe 1994 lawisted numerous weapons that qualifiedas e mi a ut omat i ¢ assaul't
weapons,” and also applied to fP.l 2033220108 Stat. 1786 (1994).1 east t wo d

379 See supraotes 11 and accompanying tegf4.

380 Assault Weapons Ban 0029, H.R. 1296, 116th Cong. (2019); Assault Weapons Ban of 2019, S. 66, 116th Cong
(2019); These bills name 205 banned firearms and outline categories of banned weapons, including those that have a
single -s“tnyillei”™ afreyat ur e a n dnfeedingadevices eapable af hbldiagmore than 1.0i rounds.
SeePress Release, Congressman David Cicilline, Cicilline Introduces Assault Weapons Ban with Record Support (Feb.
15, 2019) https://cicilline.house.gov/presslease/cicillinentroducesassaukweaponsbanrecordsupport Press

Release, Senator Dianne Feinstein, Senators Introduce Assault Weapons Ban (Jan. 9, 2019),
https://www.feinstein.senate.gov/public/index.cfm/predsases?ID=EFC768579D-403897DD-C577212ED17B

381 National Firearms Amendments Act of 2019RH1263, 116th Cong. (2019).
382 Raise the Age Act, H.R. 717, 116th Cong. (2019).
3#3Seel8 U.S.C§922(b)(1).
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ch the Second Amendmepretr sprnost e cot sbt eltadrre strpheagerhi tf 1 oc f
dguns in «Wked SHhvwmad at er esvelrfy federal appellate
tateemrabaeamhubtt Waaphas rejected Second Amer
s e®Norwshas a federal appellate court sustaine
t prohibits the sale of®handguns to persons 1

® o w gz =

ere have al s o “buenepnt Jptrko p*tewehsibsh twa b atne att ached
mi aufomearem and allow it to effectively mimic
ap®Mmf.t er it was discovered that ,mhssashaoltang

Octlo7beurs e2d0 one of these firearm accessories,

SBMTF published a final rule the next year, on
sessiomtofckaldle vhiwmp , e f%Leicttiigwek i Magr cshe 2e6n,j 02i Onl
rule before its effective date followed. The
r i'C@o ditfsyeilffg the ban throughngegitdatheon wou
emakibgtproatsgspottemtdaddtyi bwet samtbglecadhall enge
us e, whpircihv aftoer bpirdosper ty [to] be taken for pub
mp e n’¥%ltni oonh.i s vein, takings 1awsui®osr floirt tcloemp e
cke¥pAtceant ially could be br osutgohctk bdye vpiecresso nbse fwoh
fective date3®8fidhy shesuetoobppsbanhutional conce
eating a grandsftadachlkes tcHatuswodbd Dtoh dwemfpf ¢ yt o waeda
any tbhwkp ban.

O — 0o o »n

384 SeeDistrict of Columbia v. Heller, 554 U.S. 570, 635 (2008) (holding that a ban on handgun possession in the home

violates the Second Amendment)

385 SeeKolbe v. Hogan, 849 F.3d 114,135 (4thCi r . 2017) (en banc) (holdi-ng that the
capacity magazines banned in Maryland garner no Second Ame
Cuomo, 804 F.3d 242,264 (2d Cir. 2015) (upholding under intermediate
on semiautomatic assault weapons and laegmcity magazines); Friedman v. City of Highland Park, Ill., 784 F.3d

406, 41012 (7th Cir. 2015) (concluding that ordinarizanning semiautomatic assault weapons and large capacity

magazines does not violate the Second Amendment); Heller v. District of Columbia, 670 F.3d 1244, (2&D Cir.

2011) (upholding under inter medi at automaticriflasand largeagacity Di s t r i c t
magazines).

38635eel8U.S.C8922(b)(1); Nat’>1l Rifle Ass’ nllthCiAn2012)(uphaldng v. ATF,
under intermediate scrutiny the federal law banning FFL handgun sales to persons under age 21).

387 SAFER Now Act, H.R. 282, 116th Cong11 (2019).

38 For mae information on bump stock devices, see CRS Legal Sidebar LSB1$I08TV $ELOLW\ WR 5HIJXODWH 3%/
Stocks” by Sarah Herman Peck.

389 Two months after the shooting, on December 26, 2017, ATF issuetvanca notice of proposed rulemaking and
request for comments on the ability of the machineguy to incl
in the NFA and GCA. Application of the De fimlarDevicesn of Mach
82 Fed. Reg. 60929 (Dec. 26, 2017).

3% Bump-Stock Type Devices, 83 Fed. Reg. 66514 (Dec. 26, 2018) (to be codified at 27 C.F.R. pts. 447, 478, 479).

391 SeeGuedes v. ATF—F.Supp.3d—, Nos. 18cv-2988 & 18cv-3086, 2019 WL 922594, at *1 (D. O. Feb. 25,
2019). The district court declined to preliminarily enjoin the final rule on any gradnd.

3925eel.S.CoNsT. amend. V.
39328 U.S.C§1491(a)(1).
39414, § 1346(a)(2).

3% See Guedef019 WL at *15 (opining that injunctive relief is unavailafdetakings claims when a suit for
compensation may be brought).
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Additionally, there have been congressional effo
currently regubDQEATmnddar (SHdSSMFnMcrtosd,uced in the
and Senate, sepmeo pMesmebde rmse absauwr e s t hat, 1 f enacted
regulation of f i3 Elhea smeaslhsilolelmsseecrks teon tpirreeelmp.t st at e
that 1impose a tax on the makiomrg,i ntgr aonf eafise rfriirreg,r my
well as those that rtequire mar®Laegs expomdikee pir
proposals purport only to ¥dmastches iblielnlcse rwse rfer o m
enacted, silencers wdsultda xn oatrt d ernesgnibsfterc t e ment h e b
still be subject t o*®Qtlill IGCAt Hiisr emmanp aseaglul @ad n toamisn
provisionsoanprtethe nmd v&ABHUS HhmaArxa ibsid lguestions akb
whet her the pr ereempctoinosnt iptruotviiosni aolnlsy aval i d, as Con
and local measures when those measures conflict
act i%Aist y.el evant here, though, Congress, as part
pr oihti bst ates from furt hfr] or eegnusluartei ntgh atth et hsea net aatcce
undo federal deregulati8n with regulation of the

“Re 81 4Iga ws

Some what r e lhactaeldt ht of immeenatrand r e s t-a a Ic"it efdl glsa wasr,e pr op
which generally permit courts to issue temporar .y
possessing guns based on some showing of 1 mminen
February 2018 school shootiatges npPapkdaddor Fpaogs
flag*hads)] egislation has'Cbaegnesntofdubedsunhjehe.
Disagreement over various proposals has largely

3% Seel8 U.S.C8921(a)(3) (definindirearm, for GCA purposes, to include firearm silencers); 26 U.S.C.
§5845(a)(7) (definindgirearm, for NFA purposes, to include firearm silencers).

397 SHUSH Act,H.R. 775 116th Cong. §§ 2, 5 (2019); SHUSH Act, S. 202, 116th Cong. §§ 2, 5 (2019).
3%8H.R.77584;S. 2028 4.
399 Hearing Protection Actl.R. 155 116th Cong. § 2 (2019).

4001d. The bill would also redefine the tesitencert o mean “any device forngshel encing, mu
report of a portable firear m, i ncKeystdnepagl etf i m e ‘dk ey s t“@ame part
externally visible part of a firearm silencer or firearm muffler, without which a device capable of silencing, muffling, or
diminishingthe report of a portable firearm cannot be assembled, but the term does not include any interchangeable

parts designed to mount a firear m I 86.8ilencetisccurrently f i r ear m muf f
defined as “any device for silenci ofiggarminoudifgbnyng, or di mini s
combination of parts, designed or redesigned, and intended for use in assembling or fabrficating ailenceor

frearmmufferand any part intended only for u&92l@j24). such assembly

401HR. 15584.
4025ee LQIUD 6HFWLRQ 3)HGHUDOLVP ~

403 SeeMorales v. Trans World Airlines, Inc., 504 U.S. 374, 378, 391 (1992) (upholding express preemption
provision);see alsaMurphy v. NAACP, 138 S. Ct. 1461, 1480 (2018) (using law at issioralesas illustraive
example of a lawful preemption provision).

4%4) guraly,1HZ <RUNYV JRYHUQRU MRLQHG E\ 1DQF\ 3HOQOIMIFel/ P RQOIOYUHG IODJY JIX
https://www.cnn.com/2019/02/25/us/cuoipelosired-flag-gun-protectionlaw/index.html

405 Though varying in the details, bills that have been introducedagnestablish state grant programs to encourage
adoptionofref 1 ag 1 aws and amend the GCA’s list of persons prohib
individuals who are subject to stataposed orders that meet certain requiremesgsExtreme Rsk Protection Order

Act of 2019, H.R. 1236 & S. 506, 116th Cong. (2019); Protecting Our Communities and Rights Act of 2019, H.R. 744,

116th Cong. (2019); Extreme Risk Protection Order and Violence Prevention Act of 2019, S. 7, 116th Cong. (2019).
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must be made to obtamanyamneekdaen, otlderpewheoethhewhe
be obtained without the presence of the gun owne
disa®ility.

Refll ag legislation may raise questions as to whe
Amendmant de pawmwer sgunor pwasespedtioYecgmstitutional
interests witho*flloweawe rp,r opcrespo mefntlsa wof such 1 aws
effective and needed means o f®aavd rtthiemg i mgn awnido | e
review procedures ar*%Wecroen sat ictouutrito ntaol lcyo nasdi edgeura tae .
chall engfel atgo mac arseudr ¢ under the Second Amendment
outcome potentially &Gowlodhckepppdmhsoopel pfthhecourt
and bear artmH3OHNd 1 G 2htt od wei ght as OPWKHAV by t he
(OGUL®BIdH ors based on the partidthlar procedures o

Aut hor Information

Sarah Hermaieck Michael A. Foster
Legislative Attorney Legislative Attorney

4%6E g, $&/8 Rl 5KRGH ,VvODQG 5DLVHV 5HG )0 DJV,AZYWHRSOpS $LGD)@ID.2] *XQ /HILVODWL
2018),http://www.riaclu.org/news/post/achi-rhodeislandraisesred-flags-overredflag-gun-legislation(noting

objection to legislation allowing c¢onf iFeEDcCoMminom “for at 1 ea
SCHOOL SAFETY, FINAL REPORT94, https://www2.ed.gov/documents/schesaifety/schoekafetyreport.pdf(cautioning
againstredd 1 ag laws that “invit[e] misus e liablginfarmationrelevdntte 1 s who ar e

a person’s dMichaglHammodnEINDHYTXH pUHG 10DJ ODZVY VWULS JXQ RZQHUV R
rights, USATobAY (Apr. 19, 2018)https://www.usatoday.com/story/opinion/2018/04/19led-laws strip-gun-
rightsviolate-constitutioncolumn/526221002/asserting that initiadx partehearings are unconstitutional).

407E.g, Vicente ArenasRed Flag Law moves closer to becoming offjdtaix31 DENVER (KDVR) (Mar. 4, 2019),
https://kdvr.com/2019/03/04/rethg-law-movescloserto-becomingofficial/; Hammond supranote406.

498 Mary D. FanDisarming the Dangerous: Preventing Extraordinary and Ordinary Viole86énD. L.J. 151, 157

(2015) (noting that a person involved in a homicide is “ve
month before the homicielget never entered the legal system, thereby evading current firegstristions screens

triggeredbydj udi cations”) .

409 E g, Ovetta WigginsRedflag law in Maryland led to gun seizures from 148 people in first three matks.

PosT (Jan. 15, 2019https://www.washingtonpost.com/local/mpalitics/redflag-law-in-marylandled-to-148-gun-
seizuresn-first-threemonths/2019/01/15/cfb3676k904-11e99ebf

c5fed1b7a081_story.html?utm_term=.eecfe86eCbgdfu ot i ng Mar yl and Del e glaglav as averrin
has “proven itself to be constitutionally sufficient?”).
410See supré&The Second Amendment’

411 See supr&Due Process ”
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